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Statement of Facts 

 

CLAIMANT   is a licensed new and used car dealer in Mediterraneo 

RESPONDENT 1 is an authorized importer, with offices in Oceania, of automotive 

products manufactured by RESPONDENT 2. It has non-

exclusive rights of sale into Mediterraneo 

RESPONDENT 2 is a major manufacturer of automotive products, located in 

Equatoriana, with sales in over 120 countries 

January 18, 2008 CLAIMANT and RESPONDENT 1 concluded the sales contract 

for 100 Tera cars produced by RESPONDENT 2 

January 23, 2008  CLAIMANT paid the security deposit to RESPONDENT 1 

February 6-18, 2008 The 1st shipment of Tera cars arrived in Mediterraneo and passed 

customs 

February 18-21, 2008 The delivered Tera cars were defective. Initial inspections 

confirmed the ECUs as the most probable cause of defect. 

February 22-28, 2008 Conversations and mail exchanges between CLAIMANT, 

RESPONDENT 1 and RESPONDENT 2 took place regarding 

the repairs of the cars. Neither respondent could guarantee that 

the repairs would be done promptly or that they would be 

successful at all.29 February 2008 Cancellation of the sales 

contract by CLAIMANT, a strike is announced at the 

International Airport of Mediterraneo making the arrival of 

RESPONDENT 2’s mechanics unlikely 

February 29, 2008 CLAIMANT made a new order with Patria Importers, Ltd over 20 

cars which are in order and ready for sale. 

April 9, 2008 The insolvency proceedings for RESPONDENT 1 were initiated. 

May 17, 2008 Tera cars were returned to RESPONDENT 2. 

August 15, 2008  CLAIMANT submits its request for arbitration to the SCC 
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Issue 1: RESPONDENT 2 is bound by the arbitration agreement  

1 CLAIMANT respectfully asks the Arbitral Tribunal to find that it has jurisdiction in the matter 

of the extension of the arbitration agreement to RESPONDENT 2. As the three parties 

interacted in such an intertwined manner, the dispute at hand can only be resolved by arbitration 

involving RESPONDENT 2 as well. The Arbitral Tribunal is, therefore, requested to extend the 

arbitration agreement to RESPONDENT 2 for the following reasons. Firstly, CLAIMANT and 

RESPONDENT 1 concluded a valid arbitration agreement which allows the extension to 

RESPONDENT 2 (A). RESPONDENT 2’s behavior showed its intent to arbitrate (B.). 

Furthermore, an analysis of the company structure of both respondents reveals that the 

arbitration agreement has to be extended to RESPONDENT 2 (C.). Finally, RESPONDENT 2 

should be bound to the arbitration agreement by the doctrine of equitable estoppel (D.). 

A. CLAIMANT and RESPONDENT 1 concluded a valid arbitration agreement. 

2 CLAIMANT and RESPONDENT 1 incorporated the following arbitration clause in their sales 

contract on Tera cars, produced by RESPONDENT 2: 

”Any dispute, controversy or claim arising out of or in connection with this 

contract, or the breach, termination or invalidity thereof, shall be settled by 

arbitration in accordance with the Arbitration Rules of the Arbitration Institute of 

the Stockholm Chamber of Commerce. The arbitral tribunal will consist of three 

arbitrators. The seat of arbitration shall be Vindobona, Danubia. The language to 

be used in the arbitral proceedings will be English” (Cl. Ex. No. 1, para. 13). 

The broad wording of the arbitration agreement stating that any claim in connection with the 

contract shall be settled by arbitration under the administration of the Arbitration Institute of the 

Stockholm Chamber of Commerce (hereinafter SCC), permits the inclusion of RESPONDENT 2 

into arbitration as the arbitration clause shall apply to all disputes arising out of or in connection 

with the contract (cf. Zuckerman).  

3 Additionally, as set out in Art. 7 United Nations Commission on International Trade Law – 

Model Law on International Commercial Arbitration (hereinafter UNCITRAL ML), arbitration 

can arise out of a defined legal relationship whether contractual or not. The UNCITRAL 

ML with its amendments of 2006 has been adopted in Danubia as Danubian Arbitration 

Law (hereinafter DAL) including option 2 of Art. 7 UNCITRAL ML (St. Cl. para 26, 

P. O. 2, No 3). This term has to be interpreted extensively (Department of Justice, Art. 7 I). Such an 

interpretation is supported in RESPONDENT 2’s conduct.  
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4 The used arbitration clause is virtually the same as the one proposed by the SCC. This clause is 

for all relevant purposes identical to the model clause of the International Chamber of 

Commerce (hereinafter ICC). Arbitral tribunals, constituted under the administration of the ICC, 

repeatedly decided  in favor of including non-signatory parties to arbitration proceedings (cf. 

ICC Cases 1434, 4131). As the Rules of the SCC and the ICC are virtually the same (Siebenbrock, p. 

12), the same interpretation shall be given to the clause at hand and RESPONDENT 2, 

therefore, has to be  bound by the agreement. 

5 RESPONDENT 2 might allege that it is may not be included into the arbitration as it did not 

sign the arbitration agreement. However, as stated by the 2nd Circuit United States Court of 

Appeals, parties can become contractually bound to an agreement absent their signatures (Fisser v. 

International Bank). Therefore, any statement by RESPONDENT 2 challenging its inclusion to the 

arbitration based on the absence of its signature is unfounded. This is all the more convincing 

given that the arbitration agreement does not even have to be in writing pursuant to Art. 7 DAL.  

B. RESPONDENT 2’s conduct shows its intent to arbitrate 

6 RESPONDENT 2’s conduct implies its acceptance of the arbitration agreement contained in the 

sales contract concluded between CLAIMANT and RESPONDENT 1. It voluntarily joined the 

contract between CLAIMANT and RESPONDENT 1 by offering supplementary 

performance (I.). Additionally, RESPONDENT 2 joined the contract although it knew of the 

arbitration agreement (II.). Finally, it effectively replaced RESPONDENT 1 as the sole contact 

person by taking over the relevant correspondence with CLAIMANT (III.).  

I. RESPONDENT 2 offered supplementary performance by choice  

7 By offering to perform the contractual obligation to repair the cars, RESPONDENT 2 became 

bound to the arbitration agreement. It showed that it was willing to assume RESPONDENT 1’s 

obligations in total. After CLAIMANT complained that the delivered cars were defective, 

RESPONDENT 2 immediately and voluntarily offered to send personnel and equipment to 

perform the supplementary performance (Cl. Ex. No. 4). 

8 Pursuant to Art. 46 of the Convention on the International Sales of Goods (hereinafter CISG), the 

supplementary performance of damaged goods forms an integral part of the sales contract 

(Huber in MüKo, Art. 46, para. 2). By assuming this obligation of the sales contract, 

RESPONDENT 2 not only demonstrated that it recognized the sales contract but that it also 

took over the obligations from RESPONDENT 1.  

9 RESPONDENT 2’s intent to assume the obligations arising out of the contract can be observed 
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in its correspondence with CLAIMANT. For example, in its e-mail of February 28, 2008 

RESPONDENT 2 stated:  

“Universal does not wish you to have any doubts about […] the intention of 

Universal to stand behind its product. Therefore, […] Universal would undertake 

the repairs. [...] [We] look forward to a long and mutually profitable relationship 

with you” (Cl. Ex. No. 4). 

10 This excerpt evidently shows that RESPONDENT 2 took over the repair procedure. Especially 

RESPONDENT 2’s emphasis on a mutually profitable relationship demonstrates that it 

considered itself being involved in the contract with CLAIMANT. Additionally, up from 

February 27, 2008 all matters regarding the repairs were dealt with only between CLAIMANT 

and RESPONDENT 2 (Cl. Exs. No. 3-6).  

11 From the technical aspects of the repairs up to the logistics, everything was handled by 

RESPONDENT 2 (Cl. Exs. No. 3, 4). These possibly long-lasting and complicated repairs 

(Cl. Ex. No. 3) were not imposed on RESPONDENT 2. On the contrary, it actively sought 

contact with CLAIMANT to perform this obligation (Cl. Ex. No. 4). Immediately after 

RESPONDENT 1 declared itself incapable of performing the repairs, RESPONDENT 2 

willingly took over RESPONDENT 1’s contractual obligations. 

12 Acting in accordance with these contractual obligations should be taken as an implied approval 

of the underlying arbitration agreement (cf. ICC Case 4131; Gvozdenovic v. UAL; Townsend, p. 64). 

Hence, by taking over RESPONDENT 1’s obligations, RESPONDENT 2 expressed its 

agreement to the arbitration clause by its own conduct and is, therefore, bound to it. This 

interpretation based on the wording of the clause is consistent with its wide scope. The 

arbitration agreement in question does not distinguish between the conduct of signatories or 

non-signatories. As arbitration in general resolves disputes arising out the underlying sales 

contract, all parties involved in the performance of this contract should also be party to the 

arbitration. Otherwise, the purpose of the arbitration agreement at hand would be jeopardized 

(cf. Pritzker v. Merril Lynch).  

II. RESPONDENT 2 assumed the obligation despite being informed about the 

arbitration agreement between CLAIMANT and RESPONDENT 1   

13 RESPONDENT 2 assumed the obligations even though it had a detailed knowledge of the 

arbitration agreement. It insisted on inspecting every single contract form used by 

RESPONDENT 1 to prevent any violation of its policy (P. O. 2, para. 16). Consequently, 
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RESPONDENT 2 was well informed about the contract terms, and in particular the arbitration 

agreement between RESPONDENT 1 and CLAIMANT. At no time RESPONDENT 2 was 

obligated to perform any duties arising out of contracts concluded by its distributors. Yet it did 

voluntarily and actively choose to do so.  

14 Furthermore, RESPONDENT 2 itself favors arbitration. The distribution agreement between 

both respondents contained an arbitration clause regarding the disputes out of their very 

relationship (P. O. 2, para. 14). In case RESPONDENT 1 had not become insolvent, the conflict 

over the defective cars would have resulted in arbitration. The possibility of such an arbitration 

reflects RESPONDENT 2’s clear intention to resolve disputes via arbitration.  

15 Therefore, if RESPONDENT 2 cannot be bound to the arbitration clause, CLAIMANT would 

be forced to seek out this claim by litigation. Yet, the Arbitral Tribunal should decide in favor of 

arbitration as a means of reducing the costs and the delays associated with litigation 

(cf. Genesco v. Kakiuchi). If CLAIMANT had to start parallel proceedings in court and before an 

arbitral tribunal in relation to inherently inseparable facts, the arbitration proceedings would be 

rendered meaningless and the policy favoring arbitration would be thwarted (cf. J.J. Ryan v. Rhone-

Polenc; Hanotiau, p. 277). 

III. RESPONDENT 1 was replaced as the sole contact person 

16 RESPONDENT 2 became the relevant contact partner for CLAIMANT. The correspondence 

between CLAIMANT and both respondents amounted to nine messages from which seven were 

only between CLAIMANT and RESPONDENT 2 (Cl. Exs. No. 2-6, 10-13). CLAIMANT, thus, 

could anticipate RESPONDENT 2 to take over the obligations arising out of the contract. By 

involving itself in the matter, RESPONDENT 2 completely met CLAIMANT’s expectations. 

17 As early as February 22, 2008 CLAIMANT wrote that it will be accepting responses by either 

RESPONDENT 1 or RESPONDENT 2 (Cl. Ex. No. 2). Neither respondent rejected 

CLAIMANT’s impression of RESPONDENT 2 being involved into the contractual 

performance at any time. 

18 RESPONDENT 2 actually mentioned its assumption of the contract by stating that it looks 

forward to a profitable relationship (Cl. Ex. No. 4). Hereby, RESPONDENT 2 explained its 

reasons for assuming the contract and confirmed the substitution of RESPONDENT 1 as the 

contact partner not only for the time being but also for the future. By assuming contractual 

obligations while having full knowledge of the arbitration agreement and its legal consequences, 

RESPONDENT 2 can, therefore, be understood as having consented to the arbitration 
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agreement (cf. Hanotiau, p. 272). 

C. An analysis of the company structure of both respondents shows that the arbitration 

agreement has to be assigned to RESPONDENT 2  

19 An analysis of the company and distribution structure of both respondents makes it clear that the 

arbitration agreement extends to RESPONDENT 2.  Firstly, the distribution channel and the 

business organization of both respondents indicate that RESPONDENT 1 was dependent on 

the approval of RESPONDENT 2 (I.). Furthermore, the arbitration agreement has to be 

extended to RESPONDENT 2 according to the principle of agency (II.). Finally, the scope of 

the arbitration agreement extends to RESPONDENT 2 because both respondents are a single 

economic unit (III.). 

I. The distribution channel and the business organization indicate that 

RESPONDENT 1 was dependent on RESPONDENT 2’s approval 

20 RESPONDENT 2 is bound by the arbitration clause because RESPONDENT 1 could only act 

independent within the scope of RESPONDENT 2’s authorization. It was not only that 

RESPONDENT 1 was established solely for the purpose of marketing RESPONDENT 2’s 

merchandise (1.). RESPONDENT 2 also tried to hinder the development of RESPONDENT 1 

as an independent distributor (2.) by shaping its general policy (3.). 

1. RESPONDENT 1 was established solely for the purpose of marketing 

RESPONDENT 2’s products 

21 The sole reason behind the establishment of RESPONDENT 1 was to be a distribution 

opportunity for RESPONDENT 2’s merchandise into the markets of Oceania and the 

surrounding countries. Therefore, there is such a close relation between RESPONDENT 1 and 

RESPONDENT 2 that the arbitration agreement must be extended to RESPONDENT 2. The 

latter did not have any establishments in these countries which could have served its needs for 

marketing. After contacting several possible partners, RESPONDENT 2 decided to establish 

RESPONDENT 1 as joint venture with Oceania Partners. RESPONDENT 1 was explicitly 

founded “as a means marketing motor vehicles manufactured by Universal” (P. O. 2, para. 12.). 

22 This primary function of RESPONDENT 1 can further be observed in the company names. The 

term “UAM” in RESPONDENT 1’s company name stands for Universal Auto Manufacturers 

(P. O. 2, para 11) which is also the name of RESPONDENT 2. The only difference between both 

names is the suffix of “Distributors Oceania”, which even more cements the appearance of 

RESPONDENT 1 as a sales outlet for RESPONDENT 2. A reasonable person cannot help 

himself but come to the conclusion that both respondents are closely linked. Thus, the 
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impression was conveyed to CLAIMANT that RESPONDENT 1 was solely installed to market 

products manufactured by RESPONDENT 2. Therefore, RESPONDENT 2 has to bear the risk 

of any confusion caused by the similarity of the company (cf. Genera Finance Corp. v. Skinner; 

cf. Broock v. Nutri/System Inc.). 

2. RESPONDENT 2 tried to hinder the development of RESPONDENT 1 into an 

independent distributor 

23 Although there were efforts to develop RESPONDENT 1 into a distributor independent from 

RESPONDENT 2, the latter tried its best to block these efforts. Oceania Partners and 

RESPONDENT 1 had prepared a business plan that would have resulted in greater 

independence of RESPONDENT 1 from RESPONDENT 2. They planned the establishment 

of subsidiaries in several countries, which would sell cars, including ones not manufactured by 

RESPONDENT 2. The latter boycotted this plan due to its own interests. Even when 

RESPONDENT 1 was not able to get to the break-even point and made losses, 

RESPONDENT 2 refused to infuse fresh capital into its own joint venture (P. O. 2, para. 32). 

24 Furthermore, RESPONDENT 2 started to abandon its support of RESPONDENT 1 shortly 

after it started new business plans to launch. The first negotiations with Patria Importers which 

also resulted in the establishment of a new joint venture, started in October 2007, only half a year 

after it started the expansion (P. O. 2, para. 33; Cl. Exs. No. 15, 16). 

3. RESPONDENT 2 shaped the overall policy 

25 Additionally, RESPONDENT 2 is bound by the arbitration agreement since the lines between 

both respondents became blurred as RESPONDENT 2 shaped the overall policy of 

RESPONDENT 1. RESPONDENT 2 did not only have a seat on the Governing Board (a.) but 

actively influenced the sales policy of RESPONDENT 1 by granting the license (b.). 

a. RESPONDENT 2 had a seat on the Governing Board 

26 By becoming a shareholder of RESPONDENT 1, RESPONDENT 2 also gained a seat on the 

Governing Board. It, therefore, had the opportunity to at least influence the priorities of 

RESPONDENT 1. Furthermore, RESPONDENT 2 was informed about the day-to-day 

business since the management of RESPONDENT 1 had the obligation to report to the 

Governing Board (P. O. 2, para. 12). The Governing Board had the authority under Oceanian law 

to establish the overall policy of the company. 
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b. By granting the license, RESPONDENT 2 influenced the sales policy of 

RESPONDENT 1 

27 Moreover, RESPONDENT 2 could influence the sales policy and the sales opportunities of 

RESPONDENT 1 by granting licenses. As reported, RESPONDENT 1 had an exclusive license 

for sales in the state of Oceania (Cl. Ex. No. 16). In conclusion, RESPONDENT 1 had a 

monopoly for these products in Oceania and an advantage towards any competition. This benefit 

could have been revoked at any time because RESPONDENT 1 had a non-exclusive distribution 

right of sales for Mediterraneo (St. Cl., para. 7). Therefore, RESPONDENT 2 was in the position 

to control RESPONDENT 1 by the mere power to alter the sales conditions for 

RESPONDENT 1. 

II. The agency theory confirms that the arbitration agreement was assumed by 

RESPONDENT 2 

28 Furthermore, RESPONDENT 2 has to be compelled into the arbitral proceedings because of 

the principal-agent relationship between both respondents. According to Art. 12 of the 

Convention on Agency in the International Sale of Goods (hereinafter CAISG), the actions of the 

agent bind the principal to a third party (cf. Sandrock, p. 637). In the case at hand, CLAIMANT 

actually acted with the agent of RESPONDENT 2.  

29 One can reasonably assume that one of the aims of RESPONDENT 2 was to have as many of 

its cars sold as possible. Yet, as RESPONDENT 2 was not directly represented in Mediterraneo, 

it had to rely on RESPONDENT 1’s established sales network in order to make any purchases. 

An arbitration agreement, concluded by one part of a company has to be extended to various 

disputes arising out of the arbitration agreement, if the party is related to the signatory 

(cf. Townsend, p. 66). In the case at hand, RESPONDENT 2 is clearly related to 

RESPONDENT 1 being its shareholder. Therefore, under the principle of agency, the agreement 

has to be extended. 

30 This agency relationship was also publicly known. The Business News of Equatoriana correctly 

reported that RESPONDENT 2 was left without an option to distribute after the insolvency of 

RESPONDENT 1 (Cl. Ex. No. 15). Mr. Steiner, regional manager of RESPONDENT 2, was 

interviewed on this issue (Cl. Ex. No. 16). This proves that a close connection between both 

respondents was not only conveyed to CLAIMANT, but also to the media, as Business News of 

Equatoriana grasped the importance of RESPONDENT 1 as the sole sales option for 

RESPONDENT 2. 

31 The mere fact that RESPONDENT 2 presented RESPONDENT 1 as a form of agent and gave 
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CLAIMANT reasons to believe that RESPONDENT 1 had the authority to act on its behalf is 

sufficient to bind RESPONDENT 2. The conduct of RESPONDENT 2 supported the 

impression of CLAIMANT that RESPONDENT 1 was acting as an authorized agent and could, 

therefore, rely on that apparent authority pursuant to Art. 14 CAISG.  

32 If persons of a company are conducting their affairs in a way which seems to be in a consistent 

way, then those dealing with them are entitled to assume that their conduct was done regularly 

and not affected by internal irregularity (Cain, p. 273). 

33 It was reasonable for CLAIMANT to rely on the apparent authority of RESPONDENT 1. Not 

only are both respondents names virtually identical, but RESPONDENT 1 sold cars 

manufactured by RESPONDENT 2 while being a joint venture of the latter. Furthermore, 

CLAIMANT had contact with personnel of both companies. However, the majority of the 

correspondence was between CLAIMANT and RESPONDENT 2. During the exchange of 

e-mails between both respondents and CLAIMANT the latter could only regard 

RESPONDENT 1 as being authorized to act on behalf of RESPONDENT 2. 

III. For both respondents form a single economic unit, extending the arbitration 

agreement to RESPONDENT 2 is justified 

34 Alternatively, both respondents were so intermingled that they could only be seen as a single 

economic reality and, thereby, the arbitration agreement between CLAIMANT and 

RESPONDENT 1 has to extend to RESPONDENT 2 (cf. ICC Case 4131; 

Craig/Parker/Paulsson, p. 96; Gaffney, p. 1). 

35 RESPONDENT 1 concluded a contract with CLAIMANT to sell products manufactured by 

RESPONDENT 2. In the case at hand, similar to the one in the Dow Chemical Case of 

1982 (ICC Case 4131) different subsidiaries concluded contracts to sell products of the parent 

company. This parent company was included to an arbitral proceeding as third party by the ICC 

panel. In such a situation companies form an economic reality which breaks the legal 

independence of the companies (cf. Holeweg, p. 60). 

36 Additionally, personnel of both companies worked on the conclusion of the contracts. As 

documented, CLAIMANT had correspondence with personnel of both 

respondents (Cl. Exs. Nos. 2-6, 10-13) and both respondents were trying to fulfill the contractual 

obligations. Personnel of different companies which are working on the same contractual matter 

are a factor for confirming the economic reality (Craig/Parker/Paulsson, p. 97). At no point in time 

during their communication, there was any indication that both respondents were to be seen as 
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separate entities. Thus, the common conduct of both respondents implied that they were binding 

themselves as one unit to the contract (cf. ICC Case 5103). 

37 Furthermore, the license system confirms that both respondents form one single unit. The 

importance of this fact can be seen in the Dow Chemical Case (ICC Case 4131) and the judgment 

in Revlon Inc. v. Cripps & Lee Ltd. In both cases, the parent company issued trademarks to their 

subsidiaries in order to market products under the trademark issued by the parent. In this case, 

the single economic unit or the economic reality of subsidiaries and parent company was 

confirmed (Gower/Prentice/Pettet, p. 128). The same conclusion can be drawn to the license system 

in the case at hand. The license system combined with the fact that RESPONDENT 2 shaped 

the overall policy leads to the conclusion that virtually every step taken by RESPONDENT 1 

was determined by the policy of RESPONDENT 2 (cf. Gower/Prentice/Pettet,  p. 126). 

38 In consideration of these facts, both respondents constituted a single economic unit with 

entwined interests. As CLAIMANT had only the interest in receiving performance from either 

respondent, neither respondent should be allowed to hide behind a narrow  interpretation of the 

arbitration agreement isolated from the circumstances of the case (cf. ICC Case 1434; 

Hanotiau, p. 266). Hence, the Arbitral Tribunal shall apply the arbitration agreement to both 

respondents. 

D. RESPONDENT 2 is prevented from denying the application of arbitration agreement 

by the doctrine of equitable estoppel 

39 Even if the Arbitral Tribunal were not convinced that RESPONDENT 2 is bound to the 

arbitration agreement by neither conduct nor its connection to RESPONDENT 1, 

RESPONDENT 2 should not be allowed to avoid the arbitration under the doctrine of equitable 

estoppel. In light of the conduct and the appearance of RESPONDENT 2, asserting to strict 

legal rights would be unconscionable by reasons of equity (cf. Baker/Langan, p. 568). 

40 During their correspondence, RESPONDENT 2 never gave any indication to CLAIMANT that 

it was performing the contract without accepting the arbitration clause. Instead, as already 

demonstrated, RESPONDENT 2 voluntarily and actively joined the contract by assuming the 

contractual obligations arising out of the sales contract. Therefore, CLAIMANT was entitled to 

rely on the fact that the agreement would extend to RESPONDENT 2 (cf. Eisen, p. 79). This 

reliance is based in RESPONDENT 2’s fulfillment of the contractual obligations. By taking over 

these obligations RESPONDENT 2 is equitable estopped from denying the arbitration 

(cf. Hughes v. Greater Clark County; McBro v. Triangle; Sunkist Drinks v. Sunkist Growers). 
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41 Moreover, the organizational structure and its handling of its own joint venture gave the 

impression that both respondents were entwined in such a manner that RESPONDENT 1’s 

actions were legally binding RESPONDENT 2. All of these factors gave CLAIMANT the 

reasonable expectation that RESPONDENT 2 would also be bound by the arbitration 

agreement. 

42 In combination, these two aspects illustrate that it would be unjust not to apply the arbitration 

agreement to RESPONDENT 2. Due to the principle of good faith, CLAIMANT could 

reasonably assume that the arbitration agreement also covers RESPONDENT 2 (ICC Case 1434, 

cf. Sandrock, p. 640).  

43 There is a prevailing trend among tribunals towards overcoming the formal barriers existing from 

a legal point of view between companies belonging to the same group (Rubino-Sammartano, 

p. 180), and to favor arbitration in the field of commercial relations (cf. Mitsubishi v. Chrysler; 

Ali/Tallent, p. 47; Hanotiau, p. 255). The security of international commercial relationship depends 

on the reliance that entities that are closely linked, as both respondents, will also be held liable 

together (cf. ICC Case 5103). 

Conclusion: CLAIMANT could rely on the fact that RESPONDENT 2 is bound by the 

arbitration agreement, as well. Moreover, RESPONDENT 2’s conduct itself suggested that it 

became a contractual partner. Furthermore, actions concluded by RESPONDENT 1 must also 

be applied to RESPONDENT 2. Any deviance from this would put an unjustifiable burden 

which relied on the conduct and representation of both respondents in good faith. 

Issue 2: The insolvency law of Oceania does not affect the jurisdiction of the arbitral 

proceedings in Danubia 

44 The insolvency proceedings as to RESPONDENT 1 do not have any effect on the arbitration 

agreement concluded between the parties. Therefore, the Arbitral Tribunal has jurisdiction to 

decide the case at hand. 

45 Oceanian Insolvency Law (hereinafter OIL) has no relevance on the arbitration agreement (A.). 

Moreover, an award rendered by this Arbitral Tribunal is enforceable under the Convention on 

the Recognition and Enforcement of Foreign Arbitral Awards (hereinafter NY-Convention) (B.). 

A. Oceanian Insolvency Law has no relevance on the arbitration agreement  

46 The arbitration agreement is valid despite the insolvency proceedings of RESPONDENT 1 as 

“its present status is of little importance and in fact has no effect on the validity of the 

proceedings pending before an arbitral tribunal; they are in fact perfectly in order as to their 
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form” (cf. ICC Case 2139). In the case at hand the OIL has no effect on this arbitration for the 

following reasons: Firstly, both parties chose Danubian Arbitration Law (hereinafter DAL) as the 

applicable procedural law (I.). Secondly, there is no nullifying clause in case of insolvency in 

Danubian Arbitration Law (II.). Finally, the “Oceanian nullifying clause“ is not compatible with 

international arbitration (III.). 

I. The parties chose Danubian Arbitration Law as applicable procedural law 

47 In the present case, both parties’ intention was to resolve all disputes by arbitration. By signing 

the arbitration clause declaring Vindobona, Danubia as seat of the arbitration, the parties agreed 

on the DAL as applicable law (Cl. Ex. No. 1). The domestic procedural law of the country which 

is seat of the arbitration generally finds application in the absence of an explicit choice on the 

application of any other particular procedural law. (cf. Bösch, p. 37). 

48 This practice is stipulated in the principle of lex loci arbitri, a well-practiced rule of 

arbitration (Redfern/Hunter, ch. 2, para. 14), which is also stated in Art. 1 (2) DAL. This provision 

states that: 

“[t]he provisions of this Law […] apply only if the place of arbitration is in the 

territory of this State.” 

Thus, the DAL has to be considered the applicable procedural law as the parties' intent to 

arbitrate has to prevail due to the principle of pacta sunt servanda (1.) Also, the choice of the DAL 

as being applicable excludes any other procedural law (2.) 

1. According to the principle of pacta sunt servanda, the parties’ intention to arbitrate 

prevails 

49 The parties’ intention to resolve any disputes by arbitration under the DAL has to be respected 

due to the principle of pacta sunt servanda, which states that contracts should be enforced 

according to their terms (Lew/Mistelis/Kröll, ch. 18, para. 57). This principle is considered to be a 

general principle in arbitration and also one of the pillars of international trade law 

(cf. Lew/Mistelis/Kröll, ch. 18 para. 56). 

50  The application of the procedural law chosen by the parties is necessary since the competence of 

choosing the applicable law has to be seen as a manifestation of parties’ autonomy (cf. Lew, p. 72), 

which is the guideline of arbitration. Hence, the autonomy and the intention of the parties 

deserve the highest priority. The principle of party autonomy is also contained in Art. 19 (1) 

DAL, which stipulates: 

“Subject to the provisions of this Law, the parties are free to agree on the procedure to be 
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followed by the arbitral tribunal in conducting the proceedings.” 

This principle is the guiding principle in determining the procedure to be followed in an 

international commercial arbitration (cf. Redfern/Hunter, ch. 6, para. 3). 

51 Moreover, the principle of party autonomy is also included in the SCC-Rules. Its Art. 19 (1) 

stipulates that: 

“Subject to […] any agreement between the parties, the Arbitral Tribunal may conduct 

the arbitration […].” 

Due to this provision the Arbitral Tribunal has to assure parties’ application on the DAL. 

52 The insolvency proceedings of RESPONDENT 1 also do not hinder the arbitration since the 

arbitration agreement was concluded months before the insolvency proceedings were 

commenced in Oceania. Both parties could expect the arbitration agreement to be valid. 

Moreover, the U.S. Supreme Court decided the arbitration shall even prevail over compelling law 

and determined that 

“it will be necessary for national courts to subordinate domestic notions of arbitrability to 

the international policy favoring commercial arbitration” (Mitsubishi v. Chrysler). 

According to these facts, the Arbitral Tribunal is requested to recognize this arbitration-favoring 

policy and deem the OIL to be ineffective in this arbitration. 

53 By the appointment of the liquidator who becomes responsible for the estate’s obligations and 

assets (Heidbrink/v. d. Groeben, p. 265; Raeschke-Kessler/Berger, para. 689), the arbitration is not 

hindered. On the contrary, the liquidator automatically joins as party to the arbitration 

(cf. Heidbrink/v. d. Groeben, p. 265; Schwab/Walter, ch. 7, para. 33). 

2. The choice of Danubian Arbitration Law excludes any other procedural law 

54 As the DAL is the applicable procedural law, the OIL has no influence on the arbitration 

agreement between CLAIMANT and RESPONDENT 1. Once the parties have chosen a law to 

govern the arbitration proceedings, there is no room for the laws of the countries of the parties 

(Craig/Park/Paulsson, p. 59). Furthermore, the application of OIL would contradict the parties’ 

intention and, therefore, the principle of party autonomy. 

55 Moreover, the application of the OIL would be a violation of the principle of predictability of 

law. This principle states that if someone performs an act in good faith of a particular legal 

consequence to follow, this legal consequence should take place (Stein/Frank, p.156). In this case, 

the law agreed upon has to be the DAL since this course of action is the only consequence which 
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both parties could expect. The principle of predictability as one of the founding pillars of any 

state promoting the rule-of-law (Degenhart, para. 347) must be preserved in order to avoid 

unfairness for any contractual party. 

56 Additionally, the purpose of the OIL is to assure the equal treatment of all creditors in the 

insolvency proceedings. This arbitration only concerns the enforceability of an award but not the 

proceedings. As such, arbitration would not contradict the purpose of the insolvency 

proceedings. On the contrary, it rather supports this purpose by being an effective approach for 

CLAIMANT to achieve an equal treatment vis-à-vis all national creditors having a claim. 

Considering these principles, the Arbitral Tribunal is held to avoid this inconsistency and, thus, 

should decide in favor of the DAL as applicable procedural law. Otherwise, CLAIMANT would 

have to undergo the entire domestic litigation process in Oceania. 

II. Danubian Arbitration Law does not foresee the application of a nullifying clause in 

cases of insolvency 

57 The DAL does not contain a rejection of arbitration in the case of insolvency proceedings. Due 

to this fact, RESPONDENT 1’s insolvency proceedings do not affect this arbitration. In general, 

arbitration has to be seen independent from other procedural laws (Lachmann, ch. 14, para. 1277). 

This also leads to the conclusion that the Arbitral Tribunal’s jurisdiction is not affected.  

58 Moreover, insolvency proceedings can only become effective in international commercial 

relations if there are special agreements signed by the states on the international competence of 

insolvency proceedings (Gottwald, Sec. 121, para. 2). Thus, domestic laws which command effects 

in foreign countries, would be infringements into foreign sovereignty (Becker, p. 36, para. 94). The 

fact that Danubia has not adopted the UNCITRAL Model Law on Cross-Border Insolvency 

(hereinafter Insolvency ML) (P. O. 2, para. 2) shows the tendency that Danubia is not willing to 

accept insolvency proceedings which are commenced in foreign countries. The aim of the 

Insolvency ML is to facilitate the recognition of foreign insolvency proceedings by standardizing 

the process by which recognition of such proceedings is obtained and the effect in law of 

recognition is granted (Hertz/DeMarco, p. 227). As Danubia has not adopted the Insolvency ML, 

there are no grounds for this arbitration being prevented from commencement.  

59 Finally, it has not been reported that there are any individual agreements between Danubia and 

Oceania to recognize insolvency proceedings commenced in the other country. This leads to the 

conclusion that insolvency proceedings in Oceania do not have any relevance in Danubia. 
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III. The Oceanian nullifying clause is not compatible with international arbitration  

60 The nullifying clause contained in the OIL has to be disregarded to assure the functionality of 

international arbitration. This clause voids an arbitration agreement ab initio in the case of an 

Oceanian party being in insolvency proceedings. Such a clause is very unusual and, moreover, 

unacceptable in international arbitration because it contradicts the parties’ autonomy.  

61 Additionally, this nullifying clause does not comply with international arbitration due to the fact 

that it gives advantages to national creditors seated in Oceania, by having the consequence that 

foreign creditors have to undergo the entire domestic litigation process in Oceania. The duty to 

litigate in Oceania makes it difficult for CLAIMANT to enforce its claim. Even the purpose to 

relieve Oceanian insolvent debtors to save the costs for arbitration and to preserve the assets 

which are subject to the insolvency proceedings cannot prevail against this. 

62 Furthermore, the rule leads to a lack of predictability of the law. If this clause was relevant in 

arbitration proceedings, neither party could ever be sure that a rendered award would be 

enforceable. Even an already rendered award would run the risk of being unenforceable if a party 

commenced insolvency proceedings after the end of the arbitral proceedings. Moreover, even an 

insolvent Oceanian party could not hold on to the arbitration agreement.  

B. The award would be enforceable under the NY-Convention 

63 An award rendered by this Arbitral Tribunal would be enforceable. Firstly, such an award would 

not only be enforceable in Oceania (I.) but also in Polaria (II.). 

I. An award rendered by the Arbitral Tribunal would be enforceable in Oceania 

64 CLAIMANT could enforce the award in regard to RESPONDENT 1’s assets in Oceania as this 

country is party to the NY-Convention (St. Cl., para. 26). Article 2 (1) NY-Convention stipulates 

that: 

“each Contracting State shall recognize an agreement […] concerning a subject 

matter capable of settlement by arbitration.” 

This binds the courts in each country to enforce arbitration clauses and awards (Carbonneau, 

p. 135) since neither Art. 5 (1) (a) (1.) nor Art. 5 (2) (b) (2.) of the NY-Convention are violated by 

an arbitral award. 

1. There would be no violation of Danubian Arbitration Law according to 

Art. 5 (1) (a) NY-Convention 

65 There would be no violation according to Art. 5 (1) (a) NY-Convention. This provision states: 
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“Recognition and enforcement of the award may be refused, if […]: The parties to the 

agreement […] were […] under some incapacity, or the said agreement is not valid […] 

under the law of the country where the award was made.” 

66 An award rendered by this Arbitral Tribunal would not violate the DAL as the arbitration 

agreement is valid and there is no policy in regard to the relationship of insolvency proceedings 

and arbitration in Danubia (P. O. 2, para. 4). Furthermore, as the arbitration agreement was 

concluded months before the insolvency proceedings and as the nullifying clause is not 

compatible with international arbitration, RESPONDENT 1 was not incapable to conclude this 

arbitration agreement.  

2. There is no violation of public policy according to Art. 5 (2) (b) NY-Convention 

67 An award rendered by this Arbitral Tribunal would not constitute a breach of Art. 5 (2) (b) NY-

Convention either. This provision as well as Art. 36 (1) (b) (ii) DAL stipulate that: 

“Recognition and enforcement of an arbitral award may also be refused if […] the 

recognition or enforcement of the award would be contrary to the public policy of 

that country.” 

68 Public policy is not violated in case the OIL is not applied, as the nullifying clause itself is not 

part of public policy. It would not be acceptable in international arbitration that the law of one 

state, which does not govern these proceedings, will affected the enforceability of this award. 

69 Even if the Arbitral Tribunal holds that the OIL was part of public policy, an award would still 

be enforceable as it would not contravene international (a.) nor national public policy (b.). 

a. An award would not contravene international public policy  

70 In international arbitration, international public policy has to be taken into consideration to 

assure its efficiency. This was also practiced in the recognition and enforcement of several arbitral 

awards by domestic courts (cf. ICC Case 7205). The NY-Convention supports the enforcement in 

international arbitration. What is considered to pertain to public policy in domestic relations does 

not necessarily pertain to public policy in international relations. This consequently means that 

only a number of matters are to be considered under public policy in international cases. This 

number is smaller than the one in domestic cases (Toope, p. 135). 

71 The parties’ autonomy has to prevail over the purpose of the OIL, which is the equal treatment 

of all creditors. In the case at hand, CLAIMANT as a foreign creditor has a disadvantage 

compared to domestic creditors. Moreover, international public policy has to be applicable due to 

the fact that the OIL is self-contradictory. On the one hand, the OIL shall hinder arbitration with 
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domestic parties which are in insolvency proceedings, but on the other hand, by adopting the 

Insolvency ML Oceania wants other countries to recognize insolvency proceedings commenced 

in Oceania. This leads to a disadvantage of foreign claimants, so that there is no room for such 

provisions in international commercial arbitration.  

72 When examining whether a foreign arbitral award violates international public policy, a liberal 

scale has to be taken into consideration to guarantee the efficiency and the functionality of 

international arbitration (Raeschke-Kessler/Berger, para. 1093). Additionally, there is a view of the 

“pro-enforcement bias” of the entire NY-Convention (cf. Toope, p. 132), which has to be 

recognized. 

73 There are high demands to be taken into account on the question if international public policy is 

violated. A national clause that voids an arbitration agreement from the beginning in case of 

insolvency does not comply with these requirements in international arbitration as discussed 

before. That being the case, the ab initio nullifying clause is not practicable in international 

arbitration. Due to this, conducting arbitration in relation to a contract which may result in a 

claim against the estate of the insolvent person cannot be a violation of the most basic notions of 

morality and justice. Thus, there is no breach of international public policy. 

b. Even national public policy of Oceania would not be violated 

74 Even if the Arbitral Tribunal decides that Oceanian public policy were to be applied, this would 

not lead to the unenforceability of this award, because arbitration during insolvency proceedings 

is not a violation of Oceanian public policy either. A public policy justification for non-

enforcement exists solely as the ultimate safeguard against extreme breaches of procedural 

fairness (Toope, p. 130). This opinion is also held by the United States 2nd Circuit Court of Appeals 

which determined the guideline that  

“[t]he [New York] Convention’s public policy defense should be construed 

narrowly. Enforcement of foreign awards may be denied on this basis only where 

enforcement would violate the forum state’s most basic notions of morality and 

justice” (Parsons and Whitmor v. RAKTA). 

75 The disregard of the OIL, because parties agreed upon DAL to be applied, does not lead to 

extreme breaches of procedural fairness. Thus, an award rendered would be enforceable in 

Oceania.  

II. An award would also be enforceable in Polaria 

76 Furthermore, an award would also be enforceable in Polaria which is also party to the 
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NY-Convention. RESPONDENT 1 has assets in Polaria which will not be subject to the 

insolvency proceedings in Oceania since Polaria has not adopted the Insolvency ML. This shows 

the tendency that Polaria is not willing to accept insolvency proceedings which are commenced in 

foreign countries. There is in principle nothing to prevent an award from being enforced 

simultaneously in various states (Rubino-Sammartano, p. 499). 

77 RESPONDENT 1 has a claim for money due in Polaria. CLAIMANT petitioned the court in 

Polaria to issue an order for preliminary measures in support of the arbitral proceedings, by 

which the payment of the claim would be stopped in order to safeguard payment of this award. 

The debtor paid the sum to the court (P. O. 2, para. 34). Hence, the assets in Polaria are not 

subject to insolvency proceedings in Oceania. This provisional measure was lawful as arbitration 

does not exclude provisional measures of a domestic court, which were petitioned by one party, 

in regard to the arbitral matter of dispute (Schwab/Walter, ch. 7, para. 12; Lachmann, ch. 5 para. 373). 

This is set out in Art. 9 DAL which stipulates that 

“[i]t is not incompatible with an arbitration agreement for a party to request, before or 

during arbitral proceedings, from a court an interim measure of protection and for a court 

to grant such matters.”  

78 Moreover, the trustee of RESPONDENT 1 is not authorized to order the payment of the claim 

to the estate of RESPONDENT 1, because the insolvency proceedings in Oceania have no 

effect in Polaria. As stated above, insolvency proceedings only become effective in international 

commercial relations, if there are special agreements by the states on the international 

competence of insolvency proceedings (Gottwald, Sec. 12, para. 2). It has not been reported either, 

that there are any such agreements between Oceania and Polaria. Hence, it can be assumed that 

such agreements do not exist. 

79 If these assets were distributed in the insolvency proceedings, CLAIMANT would only have the 

chance to enforce this award in Oceania. This would aggravate CLAIMANT’s right to obtain its 

money. The court in Polaria having ordered the debtor in Polaria to pay the sum to the court  

shows the tendency that courts in Polaria support these arbitration proceedings and are inclined 

to make this award enforceable. 

Conclusion: The Arbitral Tribunal has jurisdiction to decide the dispute despite the insolvency 

proceedings of RESPONDENT 1. As the parties validly agreed on Danubia as seat of 

arbitration, DAL is applicable. The award will be enforceable in Oceania as well as in Polaria. 
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Issue 3: A fundamental breach authorized CLAIMANT to avoid the contract 

80 The failure to deliver flawless Tera cars caused a fundamental breach, authorizing CLAIMANT 

to avoid the contract pursuant to Art. 49 (1) (a) CISG. The CISG applies since CLAIMANT’s 

and both respondents’ places of business are located in different states which all have adopted 

this convention (St. Cl., para. 25).   

81 The supply failure constituted a fundamental breach according to Art. 25 CISG (A.). Under these 

circumstances, CLAIMANT cannot be expected to hold on to the contract in its entirety (B.). 

A. The non-conformity of the delivered goods constituted a fundamental breach 

according to Art. 25 CISG 

82 Due to RESPONDENT 1’s inability to deliver goods which are in conformity with the contract, 

CLAIMANT suffered a fundamental breach pursuant to Art. 25 CISG. This provision stipulates 

that:  

“[a] breach of contract committed by one of the parties is fundamental if it results in 

such detriment to the other party as substantially to deprive him of what he was 

entitled to expect under the contract, unless the party in breach did not foresee […] 

such a result”. 

83 All of these requirements are fulfilled. A breach of contract, the basic prerequisite for 

Art. 25 CISG (Achilles, Art. 25, para. 2), was caused by the supply failure (I.). This breach was 

fundamental (II.) as well as foreseeable (III.)  

I. RESPONDENT 1 breached its contractual obligation pursuant to Art. 35 CISG 

84 RESPONDENT 1 breached its contractual obligations by delivering Tera cars which, according 

to Art. 35 (2) (a) CISG, were not fit for the purpose for which goods of the same description 

would ordinarily be used (1.). Moreover, according to Art. 35 (2) (b) CISG, the Tera cars were 

not fit for any particular purpose expressly or impliedly made known to the seller at the time of 

the conclusion of the contract either (2.).  

1. According to Art. 35 (2) (a) CISG, the cars were not in conformity with the contract  

85 RESPONDENT 1 breached the contract by delivering non-driveable cars. Pursuant to 

Art. 35 (2) (a) CISG, the goods conform to the contract if they posses “normal qualities” 

(cf. Bianca/Bonell, p. 274).  

86 A car’s main, if not sole, purpose is to serve as a means of transportation. For that cause, a 

reasonable customer would doubtlessly expect a car to be drivable. The delivered cars, however, 

did not run smoothly and had severe misfiring (St. Cl., para. 11). Considering that the 
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expectations of customers are decisive (Magnus in Staudinger, Art. 35 para. 12), a car unable to meet 

these expectations is not in conformity with the contract.  

87 Moreover, Art. 35 (2) (a) CISG contains a demand for the commercial use of goods 

(Schwenzer in Schlechtriem, Art. 35 para. 14) which the Tera cars did not accommodate. Goods must 

be of fair quality (LG Berlin, September 15, 1994) so that they are “able to pass in trade without 

objections” (Gabriel, p 125). It is beyond question that the practically undriveable Tera cars did 

not meet the basic quality of an average automobile. This fact, indeed, enormously aggravates a 

fair bargain.  

2. The cars were not in conformity with the contract pursuant to Art. 35 (2) (b) CISG  

88 If the Arbitral Tribunal still has concerns that the Tera cars were not fit for the ordinary purpose, 

it is requested to find that the cars were not fit for any particular purpose expressly or impliedly 

made known to the seller at the time of the conclusion of the contract according to 

Art. 35 (2) (b) CISG. 

89 To prove that the cars are not in conformity with the contract, it is sufficient that the seller is 

aware of the buyer’s purpose for the goods sold (Herber/Czerwenka, Art. 35, para. 6; Honnold, 

Art. 35, para. 226). Following Art. 8 (1) CISG, the conduct of a party is to be interpreted 

according to its intent. Since CLAIMANT and RESPONDENT 1 had had business relations 

before (P. O. 2 para. 17), CLAIMANT’s intent to sell the cars was well known before the 

conclusion of the contract. Even though the contract did not explicitly name a specific purpose 

for the cars, CLAIMANT obviously did not buy one hundred cars for private but commercial 

use. This shows by itself that there was an implied purpose that both respondents could not have 

been unaware of.  

II. The delivery of the nearly undriveable Tera cars substantially deprived CLAIMANT of 

what it was entitled to expect under the contract 

90 The breach of contract was fundamental pursuant to Art. 25 CISG. It deprived CLAIMANT of 

what it was entitled to expect under the contract. CLAIMANT was entitled to expect 

undamaged, marketable new cars instead of a shipment full of defective automobiles. 

Art. 25 CISG is applicable if the breach of contract constitutes such a substantial detriment 

(Huber/Mullis, p. 214) that one party loses its interest in the contract (Enderlein/Maskow/Strohbach, 

Art. 25 para. 3.1; Schlechtriem, para. 116; Trommler, p. 77). Since every single car in the first 

installment was flawed (St. Cl., para. 11), CLAIMANT was left completely helpless and without 

any alternatives in short term. Hence, the essential content of the contract was lost which 

amounted to a fundamental breach (cf. SCC April 5, 2007). Thus, CLAIMANT was authorized to 
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avoid the contract pursuant to Artt. 25, 49 (1) (a) CISG.   

91 First of all, CLAIMANT incurred a substantial detriment because it was not able to introduce the 

Tera cars to the Mediterranean market at a considerable point of time (1.). Furthermore, keeping 

the flawed cars would have deprived CLAIMANT completely of the contractual profit, possibly 

leading to its bankruptcy (2.). Additionally, the uncertain time frame created an unacceptable 

situation for CLAIMANT (3.).  

92 The above said reasons justify CLAIMANT’s decision to avoid the contract. Although all 

mentioned factors cause a fundamental breach by itself, their combination highlights the severity 

of CLAIMANT’s unpromising situation even more.  

1. CLAIMANT was in danger to miss the best point of time for the introduction of the 

Tera cars to the Mediterranean market  

93 Due to the breach of contract, CLAIMANT missed considerable sales opportunities for the new 

model of the Tera cars. Timely marketing is crucial for profitable sales and customers turn to 

other products quickly. Thus, advertisement is an essential requirement for successful sales 

(Möhrle, p. 184). The Tera cars received enthusiastic reviews (St. Cl., para. 9) calling attention to 

potential customers. However, at the time the cars were well-established and customers were 

interested in buying them, CLAIMANT did not even have one single model to show and 

promote. 

94 As the question of time has to be taken into account (CISG-AC, No. 5 para. 4.1), the loss of this 

important point of time amounts to a fundamental breach. Neither respondent could assure 

CLAIMANT as to when it will receive cars which were fit for sale. CLAIMANT could neither 

set a date for the release of the cars nor promote one which was driveable (St. Cl., para. 11; 

Cl. Ex. No. 2). A potential customer would not only be displeased but rather would turn away 

from the product as well as from the seller who would lose its credibility (Merkel, p. 73).  

95 During the introduction of the BMW “7 series” early test drives led to rising sales (Möhrle, p. 175). 

Basically two-thirds of potential customers demand a road test before buying a car (Leigh, p. 668). 

CLAIMANT could not offer any. 

96 The moment new innovative goods are introduced to the market is of prime importance for the 

seller. By using the Incoterm “Cost, Insurance and Freight” (hereinafter CIF) in the contract 

(Cl. Ex. No. 1), CLAIMANT stipulated its need for the delivery on schedule. In a similar case, 

the OLG Hamburg ruled that when the term CIF is agreed upon, missing the date of delivery 

amounts to a fundamental breach (cf. OLG Hamburg. February 28, 1997). Although the Incoterms 
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have been amended, the term CIF has not been altered (Bergami, p. 273). CIF still demands the 

delivery of conforming goods within an agreed period of time (Gabriel, p. 252). As the first 

installment was expected three weeks after the conclusion of the contract (P. O. 2, para. 28), it 

may have been on time. However, the installment did not contain conforming goods. Thus, 

CLAIMANT was in danger to miss the best time for the introduction of the Tera cars to the 

Mediterranean market, depriving it of its interest in the contract. 

2. Keeping the defective cars could have led to CLAIMANT’s bankruptcy 

97 To have no goods to show and for sale was a threat to CLAIMANTs’ very economic existence 

(Cl. Exs. No. 10; 13). As the economic interest is decisive for the fundamental breach 

(Duncan, p. 1378; Gruber in MüKo et al., Art. 25 para. 12; Lüderitz/Budzikiewicz in Soergel, 

Art. 25 para. 2), Art. 25 CISG is applicable.  

98 CLAIMANT’s working capital was tied up in the contract. As the banking facilities in 

Mediterraneo do not finance working capital (Cl. Ex. No. 13), it was dependent on income. The 

serious defects, however, made it hard to believe that any client would buy such a car, especially 

if the reason for the defect is not determined. As the ECUs are expensive, a replacement on 

suspicion of a defect would not have been reasonable (Electronic Check). A quality defect leading 

to the failure of a bargain is a substantial detriment (LG Landshut April 5 1995; 

Lüderitz/Budzikiewicz in Soergel, Art. 25 para 2). Moreover, if a car has such defects that the security 

of passengers can not be guaranteed, it cannot be sold and assigned for usage at all. Such defects 

constitute a fundamental breach as well (cf. OLG Linz, January 23  2006). 

99 Additionally, goods should be useable in an acceptable financial way (BGH April 3 1996). Even if 

CLAIMANT had found a way to make a deal, it would have suffered a severe economic loss. As 

the defects could not even be repaired in Mediterraneo (St. Cl., para. 16), a potential customer 

would have asked to pay a reduced purchasing price. As CLAIMANT had to pay 380.000 USD 

down payment as well as storage costs (St. Cl., para. 35), it was dangerously heading towards 

bankruptcy.  

3. The doubtful success and the uncertain time frame created an unacceptable situation 

for CLAIMANT 

100 The situation arising out of the breach of contract was entirely insecure and deprived 

CLAIMANT of what it was entitled to expect under the contract. Neither RESPONDENT 2 

itself (Cl. Ex. No. 6; St. Cl., para. 17) nor a mechanic having experience with the former’s cars 

were able to make a definite statement as to the timeframe necessary for the repairs (St. Cl., 

para. 11). Rather, RESPONDENT 2 even noted that the cars may not be repairable at all 
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(St. Cl., para.17). 

101 In its e-mail of February 28, 2008, RESPONDENT 2 promised that it would not take a long 

time for CLAIMANT to have Tera cars available for its showroom (Cl. Ex. No. 6). However, this 

was not a statement CLAIMANT could reasonably rely on. Such a promise contradicts 

RESPONDENT 2’s declaration as to whether the problem could be fixed at all (St. Cl., para. 17).  

102 To make matters even more unsustainable, it was uncertain when RESPONDENT 2’s personnel 

and equipment would arrive in Mediterraneo. An airport strike threatened the only international 

Mediterranean airport (St. Cl., para. 17). Even though the strike ultimately did not take place, it 

was most likely to happen (P. O. 2, para. 35). During the last strike in 2006 which was based on 

similar reasons, the airport closed completely until the state intervened. This time, however, a fast 

settlement of the dispute seemed impossible since Mediterraneo announced that it did not intend 

to interfere again (P. O. 2, para. 35). Consequently, the failure to make delivery in conformity with 

the contract created a critical situation constituting a fundamental breach.  

III. It was foreseeable that the delivery of defective cars would have caused a detriment 

for CLAIMANT 

103 Both respondents could have foreseen the problems a failure to supply cars may constitute for 

CLAIMANT (1.). Even though both respondents may argue that they were not able to foresee 

the consequences, the knowledge of a reasonable person is decisive (2.). 

1. The detriment was foreseeable for both respondents 

104 The substantial detriment emerging from the supply failure was foreseeable for both 

respondents. It can hardly be imagined that the loss of 380.000 USD and the receipt of 25 

completely non-marketable Tera cars would not cause severe consequences for CLAIMANT.  

105 Whether consequences are foreseeable depends on the seller’s relevant knowledge of the possible 

detrimental effects of its failure to supply goods according to the agreed terms (Achilles, Art. 25, 

para. 14; Will in Bianca/Bonell, p. 217). RESPONDENT 1 knew about CLAIMANT’s business 

situation (P. O. 2, para. 17). Hence, RESPONDENT 1 should have known that it was of the 

utmost urgency to CLAIMANT to have goods ready for sale. Moreover, RESPONDENT 2 had 

knowledge of the banking practices in Mediterraneo and their refusal to lend money for working 

capital (P. O. 2, para. 17). It knew that CLAIMANT’s critical financial situation was not 

compensable by a bank loan. Thus, considering that both respondents are businessmen and, 

therefore, aware of the risks in the business community, the substantial detriment was 

foreseeable.  
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2. The detriment was also foreseeable for a reasonable person 

106 Even if the Arbitral Tribunal finds that both respondents could not foresee the outcome of the 

breach, a reasonable person in their position would have been able to do so. The main emphasis 

when determining whether consequences could have been foreseen is based on an objective test 

(Karollus in Honsell, Art. 25, para. 25; Will in Bianca/Bonell, p. 217). Thus, if a reasonable person in 

the same position was able to foresee the substantial consequences, the defaulting party has to be 

held liable for the fundamental breach (Jan, p. 25; Karollus in Honsell, Art 25, para. 24; 

Magnus in Staudinger, Art. 25, para. 14).  

107 In the case at issue, the Tera cars did not fulfill the criterion of being readily available for driving. 

If a criterion is crucial for the saleability of a good and this criterion is lost through the breach of 

contract, grave consequences are clearly foreseeable (Karollus, p. 92). “Driveability” is a crucial 

criterion for a car. Any reasonable person would share this view. Furthermore, CLAIMANT is a 

sole car dealer (St. Cl., para. 3) and not a large enterprise which would have been able to 

compensate the loss of a whole shipment.  

B. CLAIMANT cannot be expected to hold on to the contract in its entirety  

108 As the contract constituted a substantial detriment, CLAIMANT cannot be forced to perform its 

obligations under the bargain. The fact that the fundamental breach was caused by the very first 

installment does not affect CLAIMANT’s authorization to avoid the contract in its entirety (I.). 

Furthermore, CLAIMANT had the right to avoid the contract immediately (II.).  

I. The fact that the fundamental breach was only caused by the first installment does not 

prevent CLAIMANT from avoiding the contract in its entirety  

109 CLAIMANT had the right to avoid all installments as Art. 73 (2) CISG states that: 

“[i]f one party’s failure to perform any of his obligations in respect of any installment 

gives the other party good grounds to conclude that a fundamental breach of 

contract will occur with respect to future installments, he may declare the contact 

avoided for the future […].” 

110 The evaluation of the probability of further defect installments depends on the judgment of a 

reasonable person pursuant to Art. 8 (2) CISG (Botzenhardt, p. 64; Herbert/Czerwenka, Art. 73, 

para. 4; Jan, p. 211). Considering that every single car in the first delivery was defective, 

CLAIMANT could not be certain as to whether the cars to be delivered would be free from 

defects. Rather, it could expect that they were equally defective and, thus, constituting another 

fundamental breach.  
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111 CLAIMANT could expect that the Tera cars of the following shipments would have the same 

defects, because these cars contained the same ECU’s manufactured by Bering Engines Controls. 

Hence, CLAIMANT was authorized to avoid the entire contract. If other deliveries come from 

the same source as the defect ones a fundamental breach can be assumed (Herber/Czerwenka, 

Art. 73 para. 4). In order to dismiss such concerns the defaulting party has to supply evidence that 

the defects will not occur again by proving that future goods will not emanate from the same 

manufacturer (SBLP December 10, 1997). The cars arriving in the first shipment were the first 

production run using new ECUs produced by Bering Engines Controls (Cl. Ex. No. 3).  It can be 

reasonably expected that both respondents would have hold on to such a “very reliable 

company” (Cl. Ex. No. 3).  

112 The fact that the Tera cars were actually repaired in 5 days does not have any effect on 

CLAIMANT’s right to avoid the contract. Solely the situation in February was decisive for 

CLAIMANT’s authorization. The probability that the cars could be repaired within a reasonable 

time and that the future installments were in conformity with the contract could not be presumed 

at this point of time. CLAIMANT had serious problems arising out of the first delivery and it 

was reasonable to believe that the future installments would make its situation even worse. The 

requirements of Art. 73 CISG are fulfilled and, therefore, the terms of the agreement allowing 

partial shipments (Cl. Ex. No. 1) do not have any effect on CLAIMANT’s rights.  

II. CLAIMANT was authorized to avoid the contract immediately 

113 CLAIMANT was authorized to avoid the contract immediately without setting an additional 

period of time pursuant to Art. 49 (1) (a) CISG. CLAIMANT’s question about the duration of 

the repair cannot be seen as a time limit according to Art. 47 (1) CISG (1.). Even if the Arbitral 

Tribunal finds that an additional period of time had been set, it did not bind CLAIMANT, as 

RESPONDENT 2 refused to comply with it. (2.). 

1. CLAIMANT’s inquiry did not set an additional period of time  

114 CLAIMANT’s inquiry about the repair of the Tera cars did not set any time limit according to 

Art. 47 CISG. It just wanted to ascertain the amount of time necessary to endure the insecurity 

and business threatening situation (St. Cl., para. 14) by asking:  

“how long it will take for the cars to be fixed.” (Cl. Ex. No. 5) 

115 An additional respite, however, needs a clear request for performance (Ferrari/Fletcher/Brand, 

p. 707; Müller-Chen in Schlechtriem, Art. 47 para. 5; Saenger in Ferrari, Art. 47 para. 4). A mere demand 

is not sufficient (Duncan, p. 1382).  
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116 Moreover, CLAIMANT did not have the obligation to set a time limit at all but rather had the 

choice to do so. Art. 47 (1) CISG states that: 

“[t]he buyer may fix an additional period of time” (emphasis added).  

As a fundamental breach authorizes the buyer to avoid the contract without setting an additional 

respite (Botzenhardt, p. 156), CLAIMANT could avoid the contract immediately. 

2. Even if an additional period of time was set, RESPONDENT 2 rejected it 

117 Even if the Arbitral Tribunal finds this request for information to constitute an additional period 

of time for the performance of the obligation, CLAIMANT was not forced to comply with it 

since RESPONDENT 2 clearly refused to perform within the period of time.  

118 Where an extension of time is granted, the buyer has the right to avoid the contract if the seller 

refuses to perform within the period stipulated (Jan, p. 194). RESPONDENT 2 refused to 

perform within two possible respites. CLAIMANT proposed one week as well as ten days. 

RESPONDENT 2 declined both (St. Cl., Para. 17).  

119 Even though RESPONDENT 2 tried to assure CLAIMANT that the cars would be ready within 

one week (St. Cl., para.17), the latter could not rely upon this statement. RESPONDENT 2 was 

not willing to guarantee this outcome (Cl. Ex. No. 6; St. Cl., para. 17) and even mentioned that the 

cars could be beyond repair (St. Cl., para. 17). Thus, CLAIMANT is authorized to avoid the 

contract immediately. 

Conclusion: RESPONDENT 1’s failure to deliver the conforming goods constituted such 

substantial detriments that CLAIMANT was deprived of what it was entitled to expect under the 

contract, constituting a fundamental breach according to Art. 25 CISG. Therefore, CLAIMANT 

had the right to immediately avoid the contract in its entirety pursuant to Art. 49 (1) (a) CISG.  
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Issue 4: RESPONDENT 2 is liable for the fundamental breach of contract 

120 Both respondents’ conduct justifies the finding that RESPONDENT 2 is liable for the 

fundamental breach of contract. It assumed obligations and by that entered into a contract with 

CLAIMANT (A.). If the Arbitral Tribunal has concerns whether RESPONDENT 2 entered into 

the contract, it is nonetheless to be held liable as RESPONDENT 1 acted as an agent for 

RESPONDENT 2 (B.). Moreover, even if RESPONDENT 1 is not found to be an agent of 

RESPONDENT 2, the latter is liable according to the principle of 

Piercing the Corporate Veil (C.). 

A. RESPONDENT 2 entered into the contract 

121 RESPONDENT 2 entered into a contract with CLAIMANT, as it completely took over the 

supplementary performance. It thereby performed contractual obligations originally assigned to 

RESPONDENT . Therefore, it has to be held liable as “subsequent acts and conduct of parties 

may establish implied modification of contract [[i]n the absence of express verbal agreement]” 

(Reliable Metal v. Shakopee Valley Printing).  

122 Firstly, RESPONDENT 1 introduced RESPONDENT 2 as prospective contracting party and 

showed its intent that RESPONDENT 2 shall take over the contract (I.). Secondly, immediately 

after having been introduced, RESPONDENT 2 acted like a party to the contract (II.). Finally, 

RESPONDENT 2 did not successfully exclude any liability (III.). 

I. RESPONDENT 1 introduced RESPONDENT 2 as prospective contracting party 

123 RESPONDENT 2 entered into the contract with legally binding effect, as it was already 

introduced as contracting party by RESPONDENT 1. The latter did so by stating that it will 

assign RESPONDENT 2 for the supplementary performance during its telephone conversation 

with CLAIMANT on February 22, 2008: 

“[Mr. High] would consult with his service personnel and, […], with Universal.” 

(St. Cl., para. 12) (emphasis added)  

124 CLAIMANT’s main motivation was to receive the supplementary performance. It was irrelevant 

to CLAIMANT which respondent will ultimately fulfill this obligation, as evidenced in the 

following statement by Mr. Tisk, CLAIMANT’s General Manager: 

“I look forward to learning of the response from [RESPONDENT 1‘s] service 

personnel and/or Universal” (Cl. Ex. No. 2).  

125 Thus, both respondents could not be distinguished as responsible contact persons for further 

performance of the contract anymore. In fact, it was not clear which party is the second 
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contractor besides CLAIMANT as of this time. Generally, it is possible that a third party takes 

over the liabilities of other parties, as: 

“[a] creditor [...] becomes in effect a party to the assumption agreement and can sue 

directly the parties liable thereunder, whenever [it] obligates [itself] by contract to 

substitute the new debtor for the old, thereby releasing the old and looking solely to 

the new debtor for payment” (68 C.J.S. Partnership § 240).  

In the case at hand, CLAIMANT, as the creditor of the obligation, showed its obvious agreement 

to the assumption by requesting the payment from RESPONDENT 2 (Cl. Ex. No. 11). It did 

not even need to explicitly subscribe a respective contract because “the contract may be implied 

from the creditor's conduct” (68 C.J.S. Partnership § 240). Article 18 (1) CISG affirms this view as 

it states that a contract can also be concluded by conduct. RESPONDENT 2 did not object to 

RESPONDENT 1’s statement.Therefore, as such it was bound by the contract or at least did not 

object to be introduced as prospective contracting party. 

II. RESPONDENT 2 acted like a party to the contract 

126 Furthermore, RESPONDENT 2 itself appeared as contracting party vis-à-vis CLAIMANT on 

several occasions. RESPONDENT 2 got in contact with CLAIMANT on February 27, 2008. 

From this day on everything related to supplementary performance took place between 

CLAIMANT and RESPONDENT 2 (St. Cl., paras. 13 et. seqq.; Cl. Exs. No. 3 et seqq.). The latter 

thereby took over the contractual obligations and, thus, acted like a contractual party. 

127 Generally, Art. 18 (3) CISG in combination with Art. 19 CISG allows a contract to be accepted 

or modified by conduct (cf. Sociedad Cooperativa Epis-Centre v. La Palentina; OLG Stuttgart, 

February 28, 2000). Moreover, on February 27, 2008 RESPONDENT 2 told CLAIMANT that it 

“will be responsible for the arrangements” (Cl. Ex. No. 3) (emphasis added). It thereby affirmed 

that it assumed the supplementary performance including its responsibilities completely as of this 

time. Finally, on February 28, 2008 RESPONDENT 2 looked “forward to a long and mutually 

profitable relationship with [CLAIMANT]” (Cl. Ex. No. 4) (emphasis added). Thus, 

RESPONDENT 2 implied that it is “responsible”, highlighted a “relationship” and wanted to be 

considered a contracting party.  

128 Considering the fact that RESPONDENT 2 was already in negotiations for the establishment of 

a new joint venture, its assumption of the contractual obligations appears all the more reasonable. 

RESPONDENT 2 took over the contract and the relationship with CLAIMANT because it 

wanted to maintain its access to the Mediterranean market. 
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III. RESPONDENT 2 is liable for the fundamental breach of contract because it did not 

effectively exclude its liability 

129 Moreover, RESPONDENT 2 is liable for the fundamental breach as it did not effectively 

exclude liability for its conduct. Indeed, RESPONDENT 2 wrote in its e-mail from February 28, 

2008 that it “would undertake the repairs without admission of liability” (Cl. Ex. No. 4). 

However, it thereby cannot exclude liability for its own conduct since RESPONDENT 1 did 

neither explicitly nor impliedly allude that it will take over liability for RESPONDENT 2’s 

activities. In fact, RESPONDENT 1 did not participate in the correspondence with 

CLAIMANT at all. Hence, RESPONDENT 2 was still liable for the fundamental breach.  

130 Furthermore, the mere fact that RESPONDENT 2 actually wrote this e-mail shows that it 

expected to be liable for the defective cars. Its legal opinion is, therefore, generally congruent to 

CLAIMANT’s which also supposed that RESPONDENT 2 was liable. It is not reasonable to 

assume that RESPONDENT 2 may exclude liability. CLAIMANT would suffer from an unjust 

hardship if RESPONDENT 2 was performing but not held liable.  

131 Moreover, RESPONDENT 2 wrote in the same e-mail that RESPONDENT 1 was generally 

responsible for the condition of the Tera cars (Cl. Ex. No. 4). However, it explicitly used the 

word “responsible” instead of “liable”. Since RESPONDENT 1 used the word “liability” 

following in the same e-mail, it obviously intended a different meaning by distinguishing between 

the terms “liability” and “responsibility”.  

132 This interpretation is confirmed by the following sentence in the e-mail by which 

RESPONDENT 2 stated that it: 

“does not wish [CLAIMANT] to have any doubts about either the quality of the Tera 

brand of [RESPONDENT 2’s] cars or of the intention of [RESPONDENT 2] to 

stand behind its product” (Cl. Ex. No. 4) (emphasis added). 

133 All the more, the scale of liability is increased if the persons concerned are businessman 

(Magnus in Staudinger, Art. 25, para. 14). Hence, the evidence shows that RESPONDENT 2 was 

party to the agreement and did not exclude its liability. It could be presumed that in spite of 

RESPONDENT 1’s “responsibility” and due to the fact that RESPONDENT 2 cannot elude its 

liability, the latter was bound by the contract as an exception from its usual business practice. 

Following this e-mail, it neither made any reference to RESPONDENT 1 anymore nor did it in 

any way indicate that it does not want to be seen as contracting party.  

B. RESPONDENT 2 is liable for the breach of contract because RESPONDENT 1 acted 
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as an agent for it 

134 Even if the Arbitral Tribunal does not find that RESPONDENT 2 joined the contract, its 

liability should be affirmed as there is a principal-agent relationship between both respondents. 

As stated above, CLAIMANT relied upon the authority of RESPONDENT 1 to represent 

RESPONDENT 2. RESPONDENT 1 offered the service of supplementary performance to 

CLAIMANT on RESPONDENT 2’s behalf as RESPONDENT 1 was not capable of handling 

the supplementary performance itself. It did in no other way participate in the supplementary 

performance procedure than merely delegating the request from CLAIMANT to 

RESPONDENT 2. 

135 Furthermore, RESPONDENT 2 acted as principal vis-à-vis RESPONDENT 1 and thereby 

fostered the impression that an agent-principal relationship exists. Namely, it did a check on 

RESPONDENT 1’s standard contracts to assure that its own policy is followed by 

RESPONDENT 1 (P. O. 2, para. 16). Moreover, as already pointed out, it shaped the latter’s 

overall policy. Indeed, the Tera cars sold to CLAIMANT were property of RESPONDENT 1 

but this fact only indicates that the purchase price of the cars was already paid to 

RESPONDENT 2. The margin of the sales activity itself would ultimately let RESPONDENT 2 

further benefit from the gross margin and, therefore, is another indication for 

RESPONDENT 2’s interest in having its objectives represented by RESPONDENT 1.  

136 Additionally, RESPONDENT 1 solely sold RESPONDENT 2’s products and the latter is also a 

shareholder of RESPONDENT 1. In conclusion, RESPONDENT 1 is just an agent of 

RESPONDENT 2. Therefore, any argument raised by RESPONDENT 2 that 

RESPONDENT 1 is a genuine distributor and a separate entity with its own business objectives 

is unfounded. The main reason to have a separate entity selling its products is to avoid work 

related to day-to-day business as well as contracts concluded between the distributor and buyer. 

Despite this purpose, RESPONDENT 2 intentionally kept itself the right to be involved in the 

day-to-day business by reserving itself the right to look through contracts concluded by 

RESPONDENT 1. Thus, a clear separation of the liability of both respondents cannot be drawn 

and RESPONDENT 2 must be held liable for the breach of contract. 

C. RESPONDENT 2 is liable according to the principle of Piercing the Corporate Veil 

137 Even if the Arbitral Tribunal does not find that RESPONDENT 1 is an agent of 

RESPONDENT 2, the latter is to be held liable according to the principle of Piercing the 

Corporate Veil. According to this principle, the fact that both respondents constitute two 

independent corporations must be disregarded when “a clearly inadequate capitalization of the 
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venture and formal commingling of corporate and personal affairs by the owner” are combined 

(Buxbaum, p.36). In fact, RESPONDENT 1 lacked adequate funds at the time of conclusion of 

the contract (I.) and both respondents commingled their corporate affairs (II.).  

I. RESPONDENT 1 lacked adequate funds at the time of conclusion of the contract 

138 At the time the contract was formed, RESPONDENT 1 lacked adequate funds because it was 

not sufficiently capitalized by RESPONDENT 2. Capital in respect to undercapitalization means 

excess of total assets over total liabilities (Matter of Lifeschultz Fast Freight). RESPONDENT 1 had 

no capital exceeding its debts anymore and was, thus, it was undercapitalized. Furthermore, also 

original adequately capitalized corporations which subsequently expand their business with an 

increase of hazards may become undercapitalized “unless there is an infusion of additional risk 

capital by shareholders” (Community Care Centers Inc. v. Hamilton). 

139 In spring 2007, RESPONDENT 1 spent significant sums for a planned expansion. 

RESPONDENT 2 was of course informed about these plans but refused to support them. 

Moreover, it refused to participate in any additional financing (P. O. 2, para. 32). However, the 

other shareholder, Oceania Partners, prevailed regarding this decision. Hence, RESPONDENT 1 

started investing money in order to achieve its change of course. To finance their endeavor, it 

planned to sell cars from other manufacturers than RESPONDENT 2 which the latter refused to 

finance. As RESPONDENT 1 consequently was not equipped with sufficient capital it came into 

a critical situation resulting in insolvency (P. O. 2, para. 32). RESPONDENT 1 was able to 

conduct its business approximately one further year but, as of the beginning of the expansion, 

lacked adequate capital. Consequently, it could not succeed.  

140 Additionally, RESPONDENT 2 already was in contact with RESPONDENT 1’s successive 

distributor while RESPONDENT 1 was still operating its normal business. It even started to 

search for new distributors when the contract between RESPONDENT 1 and CLAIMANT had 

not yet been concluded (P. O. 2, para. 33). Hence, even though RESPONDENT 2 obviously had 

thorough knowledge about the danger of an impending insolvency, it refrained from investing 

further capital to rescue the company. Therefore, RESPONDENT 1 was not sufficiently 

capitalized by its shareholders, particularly by RESPONDENT 2.  

II. RESPONDENT 2 has to be held liable because it substantially commingled its 

business sphere with RESPONDENT 1’s 

141 Both respondents commingled their business spheres. Thus, RESPONDENT 2 is liable to 

CLAIMANT according to the principle of Piercing the Corporate Veil. RESPONDENT 2 

commingled its business with RESPONDENT 1, firstly, by engaging in the particular 
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situation (1.) and, secondly, by having sizeable influence on general decisions of 

RESPONDENT 1 (2.). 

1. RESPONDENT 2 engaged in the particular situation 

142 RESPONDENT 2 has to be held liable because it engaged in  the particular situation. By making 

use of the other one’s personnel, both respondents appear to be directly connected with each 

other. In the case at hand, RESPONDENT 2 assumed all communication with CLAIMANT up 

to the point until CLAIMANT avoided the contract. It undertook enormous efforts in order to 

satisfy obligations which allegedly only RESPONDENT 1 was responsible for. 

143 By providing RESPONDENT 1 with personnel, RESPONDENT 2 created grounds for holding 

it liable. In order to apply the principle of Piercing the Corporate Veil, personal funds, staff, and 

property have to be intermingled (18 C.J.S. Corporations § 16). RESPONDENT 2 deployed two 

important employees for the repair of the Tera cars, namely its Regional Manager, Mr. Steiner 

and Mr. Jones, its Chief Engineering Officer. Mr. Jones took a lot of time to discuss the problem 

with CLAIMANT (St. Cl., para. 13). He even explained the worst case scenario in detail via e-mail 

(Cl. Ex. No. 3). Finally, RESPONDENT 2 sent them to CLAIMANT (Cl. Ex. No. 4).  

144 A controlling company can be held liable if it prescribes the day-to-day decisions of the 

subsidiary company so that no noteworthy scope of decision-making remains (Landwehr, p. 78). In 

the present case, RESPONDENT 2 did not even let RESPONDENT 1 participate in either the 

repair procedure nor the communication related to the repair. There actually was no decisional 

scope for RESPONDENT 1. Moreover, neither respondent pointed out that this kind of 

procedure may be an exception. 

2. RESPONDENT 2 had sizeable influence on decisions of RESPONDENT 1 

145 Furthermore, RESPONDENT 2 had sizeable influence on the structure and strategy of 

RESPONDENT 1 widely beyond any appropriate relation to its shares. RESPONDENT 2 

argued with Oceania Partners about the expansion of RESPONDENT 1 (P. O. 2, para. 32). Even 

though it could not succeed in stopping Oceania Partners’ expansion plans, the decision about 

their implementation remained unclear until the very end. Even though Oceania Partners 

theoretically prevailed in this point, the expansion effectively did not happen because 

RESPONDENT 2 refused to pay its ten percent part of the costs the expansion would have 

caused (P. O. 2, para. 32). This impressively shows the extent as to which RESPONDENT 2 was 

able to influence RESPONDENT 1 in spite of owning merely ten percent of the shares.  

146 The Piercing the Corporate Veil doctrine can justly be applied to impose liability on any person 
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who has controlled the corporation or used the corporate form improperly 

(45 Am.Jur. Proof of Facts 3d 1, para. 18). The amount of shares in general is not an appropriate 

measure in this regard. RESPONDENT 2 could either directly – through its ten percent shares 

and twenty percent board representation – or indirectly – through corporate decisions made with 

regard to supply chain and prices of the sold cars – influence and control RESPONDENT 1’s 

business activities as well as structure and strategy. Even though the indirect influence is not 

unusual in international sales relations, it is the combination of both possibilities which makes 

RESPONDENT 2 controlling and dominating RESPONDENT 1. For example, it could even 

be conceivable that RESPONDENT 2 suddenly refuses to provide further cars to 

RESPONDENT 1 in order to create pressure to follow its course. This would have brought 

RESPONDENT 1 into a similar critical situation as the refusal to co-finance the commenced 

expansion did. Therefore, all business activities of RESPONDENT 1 were strongly related to 

and dependant on RESPONDENT 2’s conduct. 

Conclusion: RESPONDENT 2 has to be held liable for the fundamental breach as it entered 

into the contract. Moreover, RESPONDENT 1 acted as agent for RESPONDENT 2. 

Alternatively, RESPONDENT 2 is to be held liable according to the principle of Piercing the 

Corporate Veil. 
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Request for Relief: 

In regard of the submission made above, Counsel for CLAIMANT respectfully requests the 

Arbitral Tribunal decide that: 

• It has jurisdiction to hear the disputes;  

• RESPONDENT 1’s insolvency proceedings do not hinder the arbitral proceedings; 

• RESPONDENT 2 is bound by the arbitration agreement; 

• The failure to supply cars as stipulated in the sales contract constituted a fundamental 

breach under the CISG giving rise to CLAIMANT to avoid the agreement; 

• RESPONDENT 2 is liable for the breach of contract; 
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