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II. The agency theory confirms that the arbitration agreement was assumed by
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Lo >$.>? b
4 W%
O (hereinafter
I¢f: Sandrock, p. 6379,

A S>H>?

%
%
%

+
%
%

% A >F>?

,D ! t* >$5.>? 4 %
Ar >$H.>?

L% %

(¢ Townsend, p. 669,
A >5.>7?

2 '

% 4

St >$.>? 4

+* >$.>? 1CLEx. No. 15). "+ !
) 4 1CL Ex. No. 16). ?

) &

) %

>7!

0% AT >H>?

T >H>?

% %

+0), %
I & " =7
4 )
LA ] |
1 % :
2 )
%
% 1
-/ % %
) %
A >$5.>? 1 4
% 4
I ( > 4
)



& >7? ) it >H>? %
% A SHES? 0?7 h b A >$5.>?
& "t >? A >$.=? 40 h B %
: +0,
% % % 4 4 % %
4 ! 4 % % 4
by (Cain, p. 273).
4 & "t >? R >H >? >
) % ! St >$H.>? %
% A >$.>? 4 ( ) : !
& "t >? % % 4 % , 3 4) ! (
% % 4 4 & "t >7? AT >$5.>? 0B 2%
4 & " >? %
T >H.>? B 0p A =>H.=>?

III. For both respondents form a single economic unit, extending the arbitration

agreement to RESPONDENT 2 is justified
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D. RESPONDENT 2 is prevented from denying the application of arbitration agreement

by the doctrine of equitable estoppel
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Issue 2: The insolvency law of Oceania does not affect the jurisdiction of the arbitral

proceedings in Danubia
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A. Oceanian Insolvency Law has no relevance on the arbitration agreement
? ) ) % % At >$H.>?

0 I s % )



P 1f ICC Case 2139, % h
4 ! % B & A Thereinafter B 89
h h ATLY, + % % s ) b
$ & A4 7ILY, 0% %0 % 4
TIIL.9,

I. The parties chose Danubian Arbitration Law as applicable procedural law
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prevails
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II. Danubian Arbitration Law does not foresee the application of a nullifying clause in

cases of insolvency
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III. The Oceanian nullifying clause is not compatible with international arbitration
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B. The award would be enforceable under the NY-Convention
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I. An award rendered by the Arbitral Tribunal would be enforceable in Oceania
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1. There would be no violation of Danubian Arbitration Law according to
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2. There is no violation of public policy according to Art. 5 (2) (b) NY-Convention
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Issue 3: A fundamental breach authorized CLAIMANT to avoid the contract
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A. The non-conformity of the delivered goods constituted a fundamental breach
according to Art. 25 CISG
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I. RESPONDENT 1 breached its contractual obligation pursuant to Art. 35 CISG
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1. According to Art. 35 (2) (a) CISG, the cars were not in conformity with the contract
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2. The cars were not in conformity with the contract pursuant to Art. 35 (2) (b) CISG
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I1. The delivery of the nearly undriveable Tera cars substantially deprived CLAIMANT of

what it was entitled to expect under the contract
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1. CLAIMANT was in danger to miss the best point of time for the introduction of the

Tera cars to the Mediterranean market
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2. Keeping the defective cars could have led to CLAIMANT’s bankruptcy
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3. The doubtful success and the uncertain time frame created an unacceptable situation
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I1I. It was foreseeable that the delivery of defective cars would have caused a detriment
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II. CLAIMANT was authorized to avoid the contract immediately
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1. CLAIMANT’s inquiry did not set an additional period of time
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2. Even if an additional period of time was set, RESPONDENT 2 rejected it
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Issue 4: RESPONDENT 2 is liable for the fundamental breach of contract
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III. RESPONDENT 2 is liable for the fundamental breach of contract because it did not
effectively exclude its liability
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B. RESPONDENT 2 is liable for the breach of contract because RESPONDENT 1 acted
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C. RESPONDENT 2 is liable according to the principle of Pietcing the Corporate Veil
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I. RESPONDENT 1 lacked adequate funds at the time of conclusion of the contract
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II. RESPONDENT 2 has to be held liable because it substantially commingled its
business sphere with RESPONDENT 1’s
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1. RESPONDENT 2 engaged in the particular situation
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2. RESPONDENT 2 had sizeable influence on decisions of RESPONDENT 1
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