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Statement of Facts 

 

RESPONDENT 2 is a major manufacturer of automotive products, located in 

Equatoriana, with sales activities in over 120 countries. 

RESPONDENT 1 is an authorized importer of automotive products manufactured by 

RESPONDENT 2 with offices in Oceania. It has the non-

exclusive right to sell in Mediterraneo. 

CLAIMANT   is a new and used car dealer in Mediterraneo. 

18 January 2008 CLAIMANT and RESPONDENT 1 concluded a sales contract 

for 100 Tera cars manufactured by RESPONDENT 2. 

23 January 2008   CLAIMANT paid the security deposit to RESPONDENT 1. 

6-18 February 2008 The 1st shipment of Tera cars arrived in Mediterraneo and passed 

customs. 

18-21 February 2008 The delivered Tera cars were defective. Initial inspections 

confirmed the ECUs as the most probable cause of defect. 

22-28 February 2008 Conversations and mail exchanges between CLAIMANT, 

RESPONDENT 1 and RESPONDENT 2 took place regarding 

the repairs of the cars. RESPONDENT 2 offered its help to repair 

the cars.  

29 February 2008 Cancellation of the sales contract by CLAIMANT. It made a new 

order with Patria Importers Ltd over 20 cars. 

9 April 2008   The insolvency proceedings of RESPONDENT 1 were initiated. 

17 May 2008 The Tera cars were returned to RESPONDENT 2. 

15 August 2008  CLAIMANT submits its request for arbitration to the Arbitration 

Institute of the Stockholm Chamber of Commerce. 
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Issue 1: RESPONDENT 2 is not a party to the arbitration 

1 RESPONDENT 2 respectfully requests the Arbitral Tribunal to find that RESPONDENT 2 is 

not a party to the arbitral proceedings. It neither signed the arbitration agreement between 

RESPONDENT 1 and CLAIMANT (Cl. Ex. No. 1) nor did it behave like a party to the 

contract. 

2 Although RESPONDENT 2 agrees with CLAIMANT’s observation that an arbitration 

agreement can be extended to a non-signatory party (MfC, para. 3), it is both respondents 

contention that the arbitration agreement at hand does not extend to RESPONDENT 2 (A.). 

Moreover, neither does the Group of Companies doctrine bind RESPONDENT 2 to the 

agreement (B.) nor does the doctrine of Piercing the Corporate Veil extend the scope of the 

agreement to RESPONDENT 2 (C.). 

A. The arbitration agreement does not extend to RESPONDENT 2 

3 The scope of the arbitration agreement does not include RESPONDENT 2. Firstly, 

RESPONDENT 2 did not sign the agreement (I.). Secondly, RESPONDENT 2 had no 

intention to be bound to the arbitration clause (II.). Finally, there is no defined legal relationship 

between RESPONDENT 2 and CLAIMANT (III.). 

I. RESPONDENT 2 did not sign the arbitration agreement 

4 The contract which contains the arbitration clause was signed by CLAIMANT and 

RESPONDENT 1. RESPONDENT 2, on the other hand, was not even part of the contract 

negotiations and did not accede to the arbitration agreement (Cl. Ex. No. 1). Therefore, 

RESPONDENT 2 is not bound to it (cf. Schwab/Walter, ch. 7, para. 22). Arbitration is a private 

and voluntary method of dispute resolution where parties are given the possibility to settle their 

dispute according to the laws agreed upon (Fouchard, p. 473). Forcing a third party to join 

arbitration proceedings contradicts the primary intention of arbitration as mutual dispute 

resolution form (Eisen, p. 73). As arbitration is contractual by nature, “a party cannot be required 

to submit to arbitration any dispute which he has not agreed so to submit” (Steelworkers v. 

Warrior & Gulf; Sandrock, pp. 634 et seqq.).  

5 Arbitration constitutes the private equivalent to litigation. The parties waive their fundamental 

right to be heard in front of a state court. Hence, in order not to violate this fundamental 

principle, the arbitration clause must be interpreted restrictively (ICC Award No. 2138; Sandrock, 

pp. 634 & 635). Since parties are only allowed to settle their disputes by arbitration if they 

“contracted to do so” (Gateway v. UMW), they may not participate in the arbitration if they are 

not co-signatories of the arbitration clause (Hanotiau, p. 255). Therefore, in order to join 
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arbitration, the parties have to sign an arbitration clause or, in lack of a signature, show the 

intention to settle their disputes by arbitration (Lew/Mistelis/Kröll, ch. 7, para. 35). 

RESPONDENT 2 did neither.  

II. RESPONDENT 2 did not have any intent to arbitrate 

6 RESPONDENT 2 neither signed the arbitration agreement nor otherwise showed any intent to 

arbitrate (1.). Moreover, the knowledge of the arbitration agreement does not constitute 

RESPONDENT 2’s consent to it (2.). 

1. RESPONDENT 2 did not manifest any intent to arbitrate  

7 In absence of a signature, a third party may only be party to an arbitration if it has the intent to 

arbitrate and behaves like a party to the contract (Gvozdenovic v. UAL). CLAIMANT states that 

RESPONDENT 2 had at least a mutual intent to be bound to the arbitration agreement. 

CLAIMANT argues that the Tribunal must presume the mutual intent because 

RESPONDENT 2 behaved like a party to the contract as it took over contractual obligations 

(MfC, para. 24). Yet, contrary to CLAIMANT’s assertions, RESPONDENT 2 did neither have 

the intent to arbitrate nor did it behave like a party to the contract. Instead, RESPONDENT 2 

offered to repair the defective Tera cars while it explicitly excluded any liability and emphasized 

that RESPONDENT 1 was still responsible (Cl. Ex. No. 4). CLAIMANT accepted the help 

under these conditions (Cl. Ex. No. 5). The U.S. Court of Appeals held in a similar case that if a 

non-signatory party explicitly disavows its obligations, any intent to arbitrate as well as the 

assumption of the agreement has to be denied (Thompson v. AAA). Hence, RESPONDENT 2 

did not show any intent to arbitrate.  

8 Additionally, CLAIMANT was well aware that RESPONDENT 2 only offered support for the 

cars. In its email from 28 February 2008, CLAIMANT stated that it was “pleased that 

[RESPONDENT 2] will undertake the repairs” (Cl. Ex. No. 5). After the cancellation of the 

contract, it merely sent an email to inform RESPONDENT 2 about the developments 

(Cl. Ex. No. 11). In this email, CLAIMANT explicitly mentioned that the storage costs were to 

be allocated to RESPONDENT 1. It further informed RESPONDENT 2 that its support was 

not needed anymore (Cl. Ex. No. 11). During the exchange of emails, there was no indication 

that CLAIMANT had the impression RESPONDENT 2 would be bound by the arbitration 

agreement. On the contrary, CLAIMANT seemed to grasp the fact that RESPONDENT 2 was 

merely providing support and that its involvement was due to the inability of RESPONDENT 1 

to perform the said repairs. 
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9 Furthermore, RESPONDENT 2 respectfully requests the Tribunal to consider its established 

sales practice. RESPONDENT 2 has a sophisticated network spanning over 120 countries 

consisting of subsidiaries, main importers and franchised dealers (St. Cl., para. 6). However, it did 

not act directly with any retailer in the area at hand (P.O.2, para. 16). If RESPONDENT 2 really 

had any intention to be bound by the agreement it would not have excluded responsibility and 

liability and it would have acted directly in this area. Therefore, CLAIMANT’s statement that the 

mutual intention of the parties was that RESPONDENT 2 should be bound to the arbitration 

agreement is unfounded. 

2. RESPONDENT 2’s knowledge of the agreement does not constitute consent to it 

10 CLAIMANT suggests that RESPONDENT 2 is party to the arbitration simply because it had 

knowledge of the arbitration agreement (MfC, para. 22). Yet, the mere knowledge that an 

arbitration agreement existed between CLAIMANT and RESPONDENT 1 does not bind 

RESPONDENT 2. By reviewing the contracts it was informed about RESPONDENT 1 using 

arbitration clauses to settle potentially arising disputes. Yet, RESPONDENT 2, as shareholder of 

RESPONDENT 1 and manufacturer of cars that RESPONDENT 1 sells, only reviewed 

RESPONDENT 1’s contracts to assure that no violation of its own business policies occurred. 

Thus, RESPONDENT 2 contests CLAIMANT’s assertion that under these facts the Tribunal 

must presume consent to the arbitration agreement. 

11 To support its allegation, CLAIMANT cites the judgment in the case of Orri v. Elf-Acquitaine. 

The court held that the extension is possible if the non-signatory party knew of the arbitration 

agreement (Orri v. Elf-Acquitaine). Yet, CLAIMANT omits to mention a relevant segment. As a 

matter of fact, the judgment bears the additional condition of knowing the extent of the 

arbitration agreement. Even though RESPONDENT 2 acknowledged the arbitration agreement 

in general by reviewing RESPONDENT 1’s contracts (P.O.2, para. 16), the former never 

considered to abide by this agreement. RESPONDENT 1 was authorized to sign contracts 

independently. Hence, RESPONDENT 2 correctly recognized the arbitration agreement as 

binding between the signatories. If RESPONDENT 2 had regarded the agreement as extending 

to itself, there would not have been any reason to implement an arbitration agreement in its 

distribution contract with RESPONDENT 1 (P.O.2, para. 14).  

12 If RESPONDENT 2 was bound by the arbitration agreement simply by knowing the clause, 

there would not be any legal certainty. It would not have any chance to protect itself from being 

compelled into arbitral proceedings merely due to the knowledge of the aforementioned clause. 
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If knowledge of the arbitration clause sufficed, any third party who knew about the agreement 

could be bound to it.  

III. There is no defined legal relationship between RESPONDENT 2 and CLAIMANT 

13 Even if the Arbitral Tribunal finds that a signature is not necessary, a defined legal relationship 

still does not exist between CLAIMANT and RESPONDENT 2. As the former correctly states, 

a third party can be dragged into arbitration without having signed an arbitration clause 

(MfC, para. 24). However, this requires a defined legal relationship according to Art. 7 Danubian 

Arbitration Law (hereinafter DAL). The purpose of this provision, however, is not to force parties 

into arbitration against their will. Such an inclusion of “non-signatories would violate the writing 

requirement” (Aqua/Lamm). In the present case, RESPONDENT 2 is not in aforesaid relation 

with CLAIMANT. In regard to CLAIMANT, RESPONDENT 2 solely offered assistance. It 

offered its help while explicitly excluding any liability and confirming that the responsibility still is 

with RESPONDENT 1 (Cl. Ex. No. 4). RESPONDENT 2 did not have any legal relationship 

with CLAIMANT. There is neither a contract between the two parties nor did 

RESPONDENT 2’s conduct cause any claims against itself, nor is there any kind of warranty 

(P.O.2, para. 6). Hence, RESPONDENT 2 is not party to the arbitration according to 

Art. 7 DAL. 

B. The group of companies doctrine does not bind RESPONDENT 2 to the arbitration 

14 Even if the Arbitral Tribunal finds that the scope of the arbitration agreement can be extended to 

non-signatories, the Group of Companies doctrine, as promoted by CLAIMANT (MfC, para. 6 

et seqq.), does not apply. Firstly, the Group of Companies doctrine is not a recognized principle of 

international commercial arbitration (I.). Secondly, even if applied, the Group of Companies 

doctrine does not bind RESPONDENT 2 to the arbitration agreement (II.). 

I. The Group of Companies doctrine is not a recognized principle of international 

commercial arbitration 

15 CLAIMANT alleges that the Group of Companies doctrine is acknowledged in international 

arbitration (MfC, para. 5). However, CLAIMANT omits to mention that the Group of Companies 

doctrine was introduced and is generally used in France (Sandrock, p. 629). Moreover, this 

doctrine was founded with the express intent not to rely on any domestic law but on the rather 

vague lex mercatoria (ICC Award No. 1434; ICC Award No. 4131; Sandrock, p. 628 & 634). In the 

case at hand, CLAIMANT and RESPONDENT 1 agreed upon DAL. Their agreement 

determines Danubia as seat of arbitration (Cl. Ex. No. 1). In absence of any chosen arbitration 

law, the lex loci arbitri governs the proceedings (Fouchard/Gaillard/Goldman, para. 1178; 
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Redfern/Hunter, ch. 2, para. 14). The issue at hand, therefore, stands in stark contrast to the 

ICC Award No. 4131 upon which CLAIMANT bases its argumentation. In that case, the tribunal 

decided to apply this theory detached from any domestic law (ICC Award No. 4131) whereas in 

the current case, DAL was agreed upon. Now applying a theory detached from an agreed set of 

rules would contradict and overrule the common intent of the parties. Furthermore, the parties’ 

expectations that their business deals will be governed by definite norms, which are not subject 

to any discretion of the arbitrators, would not be taken into account either (cf. Sandrock, p. 646).  

16 In addition, this doctrine is not as recognized as CLAIMANT suggests. For example, in English 

Law there is no notion of the Group of Companies doctrine (Leadley/Williams, p. 3). German Law 

does not provide grounds for the application of this doctrine either (Lachmann, para. 510). In 

Swiss Law, the principle states that only a signatory can be bound to an arbitration agreement 

(Gottwald, p. 34). Since all of these countries reject the application of the Group of Companies 

doctrine, CLAIMANT cannot define this as a recognized principle of international commercial 

arbitration (cf. Redfern/Hunter, ch. 3, para. 32; cf. Sandrock, p. 630). Therefore, it is 

RESPONDENT 2’s contention that this doctrine is not a recognized principle of international 

commercial arbitration. It stands in contrast to the practice in various states and, therefore, 

cannot be applied in the case at hand.  

II. Even if the Group of Companies doctrine is applied, RESPONDENT 2 does not 

become party to the arbitral proceedings 

17 Even if the Tribunal decides to recognize the Group of Companies doctrine as applicable, 

RESPONDENT 2 still is not bound to the arbitration agreement for the following reasons: Both 

respondents do not constitute a single economic reality (1.). Furthermore, RESPONDENT 2 did 

neither directly benefit from the contract (2.) nor was it involved in the contract (3.). 

1. Both respondents do not constitute a single economic reality  

18 Contrary to CLAIMANT’s allegations (MfC, paras. 9 et seqq.), both respondents were not forming 

a single economic reality since they were two separate legal entities. Against CLAIMANT’s 

assertions, the company names do not provide grounds to assume an economic unity (a.). The 

fact that RESPONDENT 2 only held ten percent of the shares of RESPONDENT 1 contradicts 

CLAIMANT’s contention that both respondents belong to the same group (b.). Finally, the 

economic interest of RESPONDENT 2 was the regular interest any shareholder would have 

had (c.).  
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a. The company names do not indicate any relevant proximity between both 

respondents  

19 CLAIMANT alleges that the company names of both respondents are evidence for their 

belonging to the same group of companies (MfC, para. 9 et seqq.). In order to support this, 

CLAIMANT rightly notes that “UAM” in RESPONDENT 1’s name stands for “Universal Auto 

Manufacturers” (MfC, para. 10). However, the mere name of a company itself cannot be taken as 

criterion for an economic reality. It has never been contested that RESPONDENT 1 was 

established as a means for marketing RESPONDENT 2’s automobiles (P.O.2, para. 12). Thus, 

the similarity of both respondents’ names serves as description for the companies’ activities. 

RESPONDENT 1 has the suffix “Distributors Oceania” in its name, which merely shows that it 

services Oceania. RESPONDENT 2, on the other hand, advertises as “Universal Auto 

Manufacturers”, thus avoiding the acronym and emphasizing itself as manufacturer and not as 

distributor. 

20 CLAIMANT tries to further back this argument by citing the similar email addresses and domain 

names (MfC, para. 10). However, these are not an indication for any relation between the owners. 

For example, www.bmw.com and www.i-bmw.com are rather similar domain names, yet the 

entities to whom the websites belong to are two distinct legal personalities with distinct liability.  

21 Finally, RESPONDENT 2 requests the Arbitral Tribunal to consider that CLAIMANT was 

dealing with RESPONDENT 1 in the past (P.O.2, para. 17). Therefore, CLAIMANT must have 

been aware of the separateness of both respondents despite their names. Hence, the similarity of 

the names cannot lead to the application of the Group of Companies doctrine.  

b. RESPONDENT 2 cannot belong to the group of companies because its influence is 

too minor thereto 

22 CLAIMANT states that RESPONDENT 2 was able to dominate RESPONDENT 1’s 

day-to-day operations (MfC, paras. 12-14). First of all, it has to be considered that 

RESPONDENT 2 only holds ten percent of RESPONDENT 1’s shares (St. Cl., para. 30; P.O.2, 

para. 12). Moreover, this engagement merely arose out of the necessity that Oceania Partners, the 

90 percent majority shareholder, agreed upon the joint venture not until RESPONDENT 2 was 

willing to make a financial engagement as well (P.O.2, para. 12). The investment of capital was not 

undertaken in order to gain any kind of influence in the day-to-day business.  

23 Additionally, CLAIMANT maintains that RESPONDENT 2 dominated RESPONDENT 1 

because it was represented in the latter’s Governing Board (MfC, para. 13). However, 

CLAIMANT neglects to mention that RESPONDENT 2 only had one seat out of five on the 
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Governing Board (P.O.2, para. 12). This seat only represented the mandatory investment and did 

not give a veto against Oceania Partners, the majority shareholder (P.O.2, para. 12).  

24 Furthermore, CLAIMANT alleges that RESPONDENT 2 influenced decisions made by 

RESPONDENT 1 by reviewing its contract forms. While it is true that RESPONDENT 2 did 

review all the sales contract of RESPONDENT 1 (MfC, para. 13), a dominating influence cannot 

be derived out of this fact. The purpose of these reviews merely was to prevent contracts 

contradicting RESPONDENT 2’s policies. However, it must be emphasized that 

RESPONDENT 2 was not empowered to amend RESPONDENT 1’s contracts (P.O.2, 

para. 16). Furthermore, the management personnel of RESPONDENT 2 had no influence on 

RESPONDENT 1 since the latter’s personnel acted independently.  

c. RESPONDENT 2 only had the economic interest of a regular shareholder 

25 RESPONDENT 2’s economic interest in RESPONDENT 1 did not exceed the one of a regular 

shareholder. By analyzing RESPONDENT 2’s allegedly strong economic interest in 

RESPONDENT 1 (MfC, para. 15), CLAIMANT seeks to argue for an extension of the 

arbitration agreement. It thereby disregards the actual economic situation. RESPONDENT 2 

simply has the position of a regular ten percent shareholder. Further financial contributions were 

not exercised by RESPONDENT 2. Even when RESPONDENT 1 was in a critical economic 

situation, further capital was not invested in order to save it from insolvency (P.O.2, para. 32). In 

the light of these facts, any economic interests beyond those of a regular shareholder have to be 

denied. 

2. RESPONDENT 2 did not benefit from the sales contract at hand 

26 CLAIMANT bases the application of the Group of Companies doctrine on the prerequisite that 

RESPONDENT 2 did benefit from the sales contract between CLAIMANT and 

RESPONDENT 1 (MfC, paras. 16 & 17). However, the only benefit for RESPONDENT 2 

arose out the contract with RESPONDENT 1 (P.O.2, para. 20). Due to RESPONDENT 1’s 

insolvency no dividends will be distributed to RESPONDENT 2. Therefore, the sales contract 

between CLAIMANT and RESPONDENT 1 did not lead to another positive economic 

outcome for RESPONDENT 2.  

3. RESPONDENT 2 was not involved in the contract 

27 CLAIMANT recognizes the degree of involvement in the contract as deciding factor for the 

extension of the arbitration agreement (MfC, para. 18). Yet, a non-signatory party not only has to 

be involved in a contract but it also needs to be involved to a substantial amount (Hanotiau, 

p. 271). As it will be shown, this is not the case in the issue at hand. 
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28 CLAIMANT wrongly states that RESPONDENT 2 caused the termination of the contract (MfC, 

para. 20). The termination of the contract, however, may only be contributed to CLAIMANT’s 

conduct. As reported by the facts, there is no doubt that RESPONDENT 2 tried its best to 

repair the cars (Cl. Exs. Nos. 3, 4, 6). Notwithstanding RESPONDENT 2’s efforts, CLAIMANT 

demanded an impossible task by insisting on a defined timeframe for the repairs and terminated 

the contract on its own. 

29 In contrast to that, RESPONDENT 2’s behavior was faultless. Since it knew that 

RESPONDENT 1 lacked the technical expertise and manpower to handle the repairs of the Tera 

cars, it offered to help as soon as it found out about the defects. However, it never offered to 

fulfill any of RESPONDENT 1’s contractual obligations nor to assume such. RESPONDENT 2 

even told CLAIMANT that RESPONDENT 1 was the responsible party for the repairs, and any 

assistance of RESPONDENT 2 was offered “without admission of liability” (Cl. Ex. No. 4). 

CLAIMANT accepted the help under these specific and communicated conditions 

(Cl. Ex. No. 5).  

30 Furthermore, CLAIMANT maintains the impression that RESPONDENT 2 was involved in the 

performance of the contract. As proof, it cites the telephone calls between RESPONDENT 2 

and CLAIMANT (MfC, para. 19). The main purpose of a sales contract, however, is the delivery 

of the contractual goods (cf. Widmer in Schlechtriem/Schwenzer, Art. 30, para. 31). RESPONDENT 2 

transferred the ownership of the cars to RESPONDENT 1 by sale (P.O.2, para. 20), before the 

latter sold and shipped them in turn to CLAIMANT (Cl. Ex. No. 1). Therefore, the main 

contractual performance was already done by RESPONDENT 1 without any involvement of 

RESPONDENT 2. Outlining a technical difficult procedure, especially to a non-contractual 

party, is no contractual performance in any way (cf. Hanotiau, p. 270). The Arbitral Tribunal is 

requested to acknowledge the conditions under which RESPONDENT 2 offered its assistance. 

It was merely offered to repair defective cars – like a mechanic.  

C. The doctrine of Piercing the Corporate Veil does not bind RESPONDENT 2 

31 Against CLAIMANT’s allegations, the doctrine of Piercing the Corporate Veil does not bind 

RESPONDENT 2 to the arbitration agreement. RESPONDENT 2 did not create any kind of 

confusion for CLAIMANT (I.). Moreover, the additional factors CLAIMANT mentions do not 

justify to pierce the corporate veil (II.). Finally, piercing the corporate veil would result in an 

unjust award for RESPONDENT 2 (III.). 
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I. RESPONDENT 2 did not create any confusion for CLAIMANT 

32 CLAIMANT alleges that the combined conduct of both respondents created confusion “in its 

eyes” (MfC, para. 27). In order to support this view, it cites the ICC Award No. 5721, in which 

the tribunal confirmed jurisdiction over a group of companies “which entertained a total 

confusion […] in the eyes of third parties” (Redfern/Hunter, ch. 3, para. 32). While 

RESPONDENT 2 does not contest the validity of this judgement, the rationale of the award 

does not apply in the case at hand.  

33 CLAIMANT maintains that it was confused from the beginning (MfC, para. 26 et seqq.). However, 

it already conducted business with RESPONDENT 1 in the past, already then purchasing cars 

manufactured by RESPONDENT 2 (P.O.2, para. 17; St. Cl., para. 17). Therefore, as a responsible 

business person, CLAIMANT should have been aware of both respondents being separate 

entities. Stating to accept help from either respondent (Cl. Ex. No. 2), CLAIMANT already 

showed that it was able to distinguish between both. The circumstances of its avoidance of the 

contract also support this view. While CLAIMANT initially notified RESPONDENT 1 about its 

termination of the contract, RESPONDENT 2 was merely informed that it shall not send any 

personnel anymore (Cl. Exs. Nos. 10 & 11). Notwithstanding this, sending one email would have 

sufficed if CLAIMANT really was confused.  

II. The additional factors raised by CLAIMANT do not warrant to pierce the corporate 

veil 

34 In order to compel RESPONDENT 2 into arbitration, CLAIMANT states that the corporate 

relations between both respondents justify to pierce the corporate veil (MfC, para. 28). It supports 

this allegation by questioning the degree of independence RESPONDENT 1 had from 

RESPONDENT 2 (MfC, para. 28 et seqq.). However, in order to pierce the corporate veil the 

parent company needs “to exercise absolute control over its subsidiaries” (ICC Award No. 4131; 

Redfern/Hunter, ch. 3, para. 31; Eisen, p. 75). This condition is not met in the case at hand. Both 

respondents were two separate entities (supra para. 18 et seqq.), the management personnel of 

RESPONDENT 1 was independent from RESPONDENT 2 (P.O.2, para. 12) and one seat of 

RESPONDENT 2 on the Governing Board did not give it any dominating influence (P.O.2, 

para. 12). Therefore, absolute control did not exist. 

35 Even if there was a dominating influence, the doctrine of Piercing of the Veil cannot be applied. A 

mere corporate relationship is not sufficient to bind a non-signatory to an arbitration agreement 

(Thompson v. AAA). The purpose of the doctrine is to deal with fraud (Townsend, p. 70) or abuse 

of the corporate form (ICC Award No. 8385; Hicks, p. 853). CLAIMANT rightly neither accused 
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both respondents of any form of fraud nor of abuse of their corporate identities as there is no 

evidence thereto.  

36 CLAIMANT also cites the ICC Award No. 8385, in which the tribunal justified Piercing the 

Corporate Veil. Yet, it failed to recognize the underlying criteria for this decision. The tribunal in 

this case cited the ICC Awards Nos. 1434, 4131 and 3879 as guiding principles. However, the 

criteria determined in these cases were the existence of one economic reality (ICC Award 

No. 1434; ICC Award No. 4131) and the total control of the parent company over the subsidiary, 

including the performance and the termination of the contract (ICC Award No. 8385). All of 

these criteria are not met as shown above (supra paras. 18 et seqq. & 22 et seqq.). 

37 Furthermore, CLAIMANT states that the deprivation of resources for the subsidiary justifies to 

pierce the corporate veil (MfC, para. 29). It derives this criterion from ICC Award No. 8385 

which in turn cites ICC Award No. 3879 as leading case. RESPONDENT 2 denies that any 

deprivation resulted out of its conduct. The dire financial situation of RESPONDENT 1 merely 

was due to its expansion (P.O.2, para. 32). RESPONDENT 2 was reluctant to support the 

expansion as from the beginning. As the results show, its reluctance was justified as 

RESPONDENT 1 got into a loss situation after expanding to markets which could not amortize 

the investment. (P.O.2, para. 32). 

38 At last, RESPONDENT 2 only held ten percent of RESPONDENT 1’s shares. Thus, its 

investment on the expansion has to be limited by the reasons of equity to ten percent as well. 

However, it does not seem reasonable to demand financial support for this investment. 

RESPONDENT 2 is not obligated to finance RESPONDENT 1’s plans to sell cars from other 

manufacturers since the latter was only founded “as means [of] marketing motor vehicles 

manufactured by [RESPONDENT 2]” (P.O.2, para. 12). Therefore, RESPONDENT 2 did not 

deprive RESPONDENT 1 of any resources necessary for the latter’s existence.  

III. To treat the companies as corporate unity would not result in an equitable award 

39 The principle of Piercing the Corporate Veil is rooted in the common law principle of equity (Hicks, 

p. 854). Thus, it applies when adhering to the separate entities would lead to an inequitable result 

(Hicks, p. 854). However, affirming the separate entities would by no means result in an unjust 

manner in the case at hand. CLAIMANT concluded a contract with RESPONDENT 1 

(Cl. Ex. No. 1). After CLAIMANT complained about the defects, RESPONDENT 2 offered its 

assistance for the repairs (Cl. Ex. No. 4). Following this offer, CLAIMANT decided to cancel the 

contract and to reject the assistance solely because RESPONDENT 2 did not guarantee a 

timeframe for the repairs. (Cl. Exs. Nos. 10 & 11). Under these circumstances, it would rather be 
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inequitable to penalize RESPONDENT 2 for its efforts by compelling it into arbitration 

proceedings. 

Conclusion: RESPONDENT 2 cannot be a party to arbitral proceedings. Neither did it sign the 

agreement nor does a defined legal relationship between itself and CLAIMANT exist. The 

application of the Group of Companies doctrine and the Piercing the Corporate Veil principle does not 

lead to the inclusion of RESPONDENT 2 as party to the arbitral proceedings. 

 

Issue 2: The Arbitral Tribunal does not have jurisdiction due to the insolvency law of 

Oceania 

40 Even if the Arbitral Tribunal decided to extend the arbitration agreement to RESPONDENT 2, 

it still would not be competent to decide the dispute. It does not have jurisdiction since the 

insolvency law of Oceania voids any existing arbitration agreement (A.). Furthermore, as any 

award rendered by the Arbitral Tribunal is not enforceable, consequently it would be reasonable 

to render the matter to the competent national court (B.). 

A. The arbitration agreement is void due to the insolvency proceedings in Oceania 

41 On 9 April 2008, RESPONDENT 1 entered insolvency procedures in Oceania (Cl. Ex. No. 14). 

CLAIMANT alleges that the insolvency law of Oceania (hereinafter OIL) does not have effect on 

the jurisdiction of the Arbitral Tribunal (MfC, para. 33). However, the OIL contains a provision 

that the opening of insolvency procedures automatically voids any choice of forum clause 

(Cl. Ex. No. 14). RESPONDENT 2 contents that this provision must not be undermined. (I.). 

The effect of this provision is to render the arbitration agreement void, thereby depriving the 

Arbitral Tribunal of its jurisdiction (II.). 

I. RESPONDENT 1’s insolvency procedures and its regulating law must be 

recognized 

42 The OIL regulates RESPONDENT 1’s insolvency proceedings. Contrary to CLAIMANT’s 

allegations (MfC, paras. 35 et seqq.), RESPONDENT 2 submits that these proceedings are to be 

respected by the Arbitral Tribunal even though the arbitration takes place in Danubia while the 

insolvency procedures underlie the law of Oceania. 

43 Recognition of foreign insolvency proceedings has become a general development that found a 

manifestation in the drafting of the UNCITRAL Model Law on Cross-Border Insolvency 

(hereinafter Insolvency ML). It facilitates this recognition by standardizing procedures 

(Hertz/DeMarco, p. 227). The Insolvency ML has been adopted by both Mediterraneo and 
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Equatoriana, the countries in which CLAIMANT and respectively RESPONDENT 2 are located 

in. Even though Danubia has not done so (P.O. 2, para. 2), the Tribunal should not decline the 

recognition of the insolvency procedures. The adoption of the Insolvency ML does not 

constitute a necessity in order to recognize foreign insolvency procedures. The Arbitral Tribunal 

should take into consideration that the relevance of cross-border insolvency escalates due to the 

increasing volume of international trade and investment (Wimmer, p. 2220). 

44 Hence, recognizing RESPONDENT 1’s insolvency proceedings would do justice to this 

development (cf. Matsushita, p. 152) whereas a refusal of recognition would show an unfounded 

suspicion against foreign legal systems (BGH, 11 July 1985). Accordingly, various arbitral tribunals 

have recognized insolvency proceeding of foreign parties (e.g. ICC Award No. 7205; ICC Award 

No. 7563). 

45 Moreover, the fact that Vindobona, Danubia is the selected seat of arbitration does not prevent 

the OIL from impacting the ongoing arbitration. Arbitral tribunals have decided that the law of 

the state in which the insolvency proceedings were commenced (hereinafter lex fori concursus) was 

the decisive law to govern the insolvency proceedings notwithstanding the seat of arbitration (e.g. 

ICC Award No. 9163). Therefore, the law of Danubia is not decisive for the extent of the effects 

of foreign insolvency proceedings (cf. Wagner, p. 147). Thus, the Arbitral Tribunal should not 

apply Danubian law since it would misleadingly assign the law of the seat of arbitration with the 

function to govern the question whether the insolvency proceedings were to be recognized 

(cf. Mantilla-Serrano, p. 60). Concludingly, even though the parties chose Vindobona, Danubia as 

seat of arbitration, the OIL still has effect on the ongoing arbitration. 

II. The insolvency proceedings deprive the Arbitral Tribunal of jurisdiction 

46 As RESPONDENT 1’s insolvency proceedings and the provisions of the OIL have to be 

respected by the Arbitral Tribunal, the arbitration agreement is rendered void. Hence, the 

Arbitral Tribunal lacks jurisdiction. 

47 Since the OIL contains a clause which automatically voids any arbitration agreement, the 

commencement of insolvency proceedings enjoins actions against RESPONDENT 1 in 

arbitration (cf. Fouchard, p. 476). Additionally, the OIL voids arbitration agreements in case of 

insolvency proceedings ab initio (P.O. 2, para. 5). Thus, the arbitration agreement cannot have any 

legal effect on neither respondent. Therefore, RESPONDENT 2 submits that the Arbitral 

Tribunal should declare that it lacks jurisdiction. 
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B. The award would not be enforceable 

48 The Arbitral Tribunal should further decline jurisdiction as a rendered award would not be 

enforceable. The requirement of the Arbitral Tribunal to render an enforceable award is laid 

down in Art. 47 of the Arbitration Rules of the Arbitration Institute of the Stockholm Chamber 

of Commerce (hereinafter SCC-Rules). This article stipulates that: 

“In all matters not expressly provided in these Rules, […] the Arbitral 

Tribunal […] shall make every reasonable effort to ensure that all awards are 

legally enforceable.” 

As the parties agreed upon the application of the SCC-Rules, the Arbitral Tribunal is requested to 

abide by this provision and, thus, to decline jurisdiction since an award would, firstly, not be 

enforceable in Oceania or Equatoriana (I.). Secondly, it would not be enforceable in Polaria (II.). 

I. The award would be enforceable neither in Oceania nor in Equatoriana 

49 An award rendered by this Arbitral Tribunal would not be enforceable in Oceania where the 

insolvency proceedings were opened. Because the OIL voids the arbitration agreement an award 

would be contrary to public policy. CLAIMANT alleges that domestic public policy should not 

be applicable (MfC, para. 53). On the other hand, it explained before that the award could not be 

enforceable in Oceania and Equatoriana as an award rendered by this Arbitral Tribunal would be 

contradictory to Oceanian public policy (MfC, para. 49). The Arbitral Tribunal should not follow 

CLAIMANT’s allegation as it is inconsistent.  

50 Moreover, CLAIMANT stated earlier that public policy has been interpreted to cover only cases 

of violations of the forum state’s most basic notions of justice and morality (MfC, para. 52). This 

interpretation was stipulated by the United States Court of Appeals in the case Parsons and 

Whittemore Overseas Co. v. RAKTA in 1974 (Whittemore Overseas v. RAKTA). The stipulation of 

this Appeals Court leads to the conclusion that it is the domestic public policy of the forum state 

and not broad conception of international public policy that forms the basis of the court’s 

review (Reed/Freda, p. 653). Additionally, it is stipulated in Art. V (2) (b) of the Convention on the 

Recognition and Enforcement of foreign Arbitral Awards (hereinafter NY-Convention) that: 

“Recognition and enforcement of an arbitral award may also be refused if the 

competent authority in the country where recognition and enforcement is sought 

finds that: 

(b) [T]he recognition or enforcement of the award would be contrary to the public 

policy of that country” (emphasis added) 
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It must be derived from the wording of this provision, that domestic public policy has to be 

taken into consideration. Therefore, an award rendered by this Arbitral Tribunal would be 

unenforceable as it is contrary to Oceanian public policy provisions.  

51 An award would also not be enforceable in Equatoriana. Equatoriana has adopted the 

UNCITRAL Model Law on Cross-Border Insolvency (hereinafter Insolvency ML) (P.O.2, para. 2). 

Therefore, it will definitely recognize these insolvency proceedings. CLAIMANT admits that an 

award would not be enforceable in Equatoriana due to the adoption of the Insolvency ML. It, 

further on, states that Art. 20 Insolvency ML would impose a mandatory limitation to the 

effectiveness of an arbitration agreement and constitutes an obstacle to the enforcement of an 

award. Hence, an award could not be enforceable in Equatoriana (MfC, para. 49). 

II. The award would not be enforceable in Polaria either 

52 Besides the unenforceability of an arbitral award in Oceania and Equatoriana, an award would 

not be enforceable in Polaria either. The Arbitral Tribunal is requested to declare itself 

incompetent to resolve this dispute. Firstly, the assets in Polaria are subject to the insolvency 

proceedings in Oceania (1.). Secondly, an award rendered by this Arbitral Tribunal would be 

contradicting Polarian public policy (2.). 

1. RESPONDENT 1’s assets in Polaria are subject to the insolvency proceedings 

53 The assets of RESPONDENT 1 located in Polaria are subject to the insolvency proceedings in 

Oceania. Therefore, there are no assets left and an award could not be enforced against 

RESPONDENT 1 in Polaria. All assets being in the debtor’s property at the time insolvency 

proceedings are commenced and all claims arising during these proceedings are subject to 

insolvency proceedings (Wilsch in BeckOK-GBO, para. 61). The German Federal Court of Justice 

came to the same conclusion in its judgment of 11 July 1985. In this case the trustee of an 

insolvent party located Belgium requested the German court to order a claim for money to the 

estate of the insolvent party. Thus, the court, dealing with the question whether foreign 

insolvency proceedings should be recognized, decided that the foreign insolvency proceedings 

would become effective. The trustee’s legal status was, therefore, governed by Belgium 

insolvency law and the debtor’s assets located in Germany were subject to the insolvency 

proceedings in Belgium. The court found that, in order to comply with the increase of 

international commercial relations, there was a need for an equal treatment of foreign and 

domestic creditors (BGH, 11 July 1985). 

54 CLAIMANT maintains that the principle of territoriality should be applicable (MfC, para. 59). This 

principle states that insolvency proceedings would only become effective in the territory of the 
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state in which they were commenced (Wagner, p. 35). The Arbitral Tribunal, however, is requested 

to declare such an allegation as unfounded. In international commercial relations the 

principle of territoriality would conflict with the purpose of insolvency proceedings as it is not able 

to assure an equal treatment of all creditors (Report of the European Parliament 23 November 1995). In 

order to support its argumentation for the application of the principle of territoriality CLAIMANT 

quotes court judgments which occurred in 1827 (Ogden v. Saunders) and 1809 (Harrison v. Sterry). At 

this point in time, international economic relations were not as developed as they are today. 

Therefore, the Arbitral Tribunal is requested to disregard the rationale of these court judgments. 

Enforcing the principle of territoriality would lead to an unjust result that, what usually would apply 

in national laws as policy, would be denied in cases dealing with an international character 

(Martius, p. 68). If insolvency proceedings were not universally recognized, domestic creditors 

would be disadvantaged in an unjustified manner. Only domestic creditors would be bound to 

the pro-rata rule whereas foreign creditors could obtain full satisfaction of their claims. The pro-

rata rule stipulates that if the debtor has any remaining funds, the money is divided 

proportionately among the creditors according to the amount of the individual debts (Farlex 

Legal-Dictionary). Thus, the principle of territoriality may not be applied in the case at hand. 

55 It is exactly for the above mentioned reasons that the Insolvency ML denies the 

principle of territoriality. The Arbitral Tribunal is requested to declare an only territorial application 

of OIL as unjust in international commercial relations and, therefore, rendering the arbitration 

agreement void ab initio.  

2. An award rendered by this Arbitral Tribunal would be contrary to public policy 

56 The award would contradict public policy provisions as the insolvency proceedings in Oceania 

have to be recognized by the court in Polaria. Firstly, an award would be unenforceable if the 

Arbitral Tribunal declares the OIL applicable in Polaria (a.). Secondly, even if the Arbitral 

Tribunal finds that the OIL would not be applicable in Polaria, an award would not be 

enforceable since this would constitute an unequal treatment of foreign and domestic 

creditors (b.).  

a. The award would violate Polarian public policy if the OIL were to be applied 

57 The recognition of the insolvency proceedings by the court in Polaria has the consequence that 

the OIL becomes part of the public policy in Polaria. Thus, any award rendered by this Arbitral 

Tribunal would not be enforceable. The protection of the assets which are subject to the 

insolvency proceedings against the legal enforcement of single creditors is subordinated to the 

lex fori concursus (Wagner, p. 167). To assure the equal treatment of all creditors only OIL must be 
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applicable. This is necessary to prevent access of single creditors to the debtor’s assets as it is 

required by the lex fori concursus (Martius, p. 67), otherwise this purpose would be undermined. 

58 Moreover, it is not clear why the OIL should be disregarded as the dispute at hand does not raise 

“pure” bankruptcy issues (MfC, para. 58). The question concerned is not the arbitrability of this 

dispute. It is rather whether the OIL could void the arbitration agreement and make an award 

unenforceable. RESPONDENT 2 has never alleged the non-arbitrability of this dispute.  

59 Finally, CLAIMANT alleges that Polarian public policy would apply when Polaria were to give 

effect to foreign insolvency-related policies (MfC, para. 60). By accepting effects of foreign 

insolvency-related policies the lex fori concursus is to be applied. This allegation of CLAIMANT is 

not clear and seems to be a mixing up of the recognition of the proceedings themselves and their 

effects.  

b. The award would also be contrary to Polarian public policy anyway 

60 Even if the Arbitral Tribunal finds that the enforceability was governed exclusively by the law of 

Polaria, an award would still conflict with Polarian public policy. The insolvency law of Polaria 

has the purposes of the par conditio creditorum, i.e. the equal treatment of all creditors and the 

maximization of the debtor’s assets, these purposes have to be assured (Matsushita, p. 152). The 

legal enforcement of a single creditor would be contrary to both of these purposes so that this 

cannot be accepted by any insolvency law, including the insolvency law of Polaria. All creditors 

are bound to the pro-rata rule, which leads to the proportional equal treatment of all creditors, 

thus, no single creditor can be totally satisfied. The enforcement of an arbitral award would 

undermine this. 

61 In addition, CLAIMANT’s statement that allowing it to recover from RESPONDENT 1 in 

Polaria where it has assets and no creditors would not disperse assets away from the creditors in 

Oceania (MfC, para. 59) is no longer up-to-date. CLAIMANT bases this allegation on the 

principle of territoriality. As already reported above, this principle cannot be applied in international 

arbitration since it does not meet the current demands of international commercial relations. As 

this principle would have the consequence that, what would usually apply in national laws, would 

not count in cases dealing with international elements (Martius, p. 68) the application of this 

principle would lead to inconsistency of legal consequences. Hence, the Arbitral Tribunal should 

not orient itself by these judgments. The Tribunal should rather assume that the insolvency 

proceedings which were commenced in Oceania are to be recognized by the court in Polaria and 

that the assets of RESPONDENT 1 seated in Polaria are subject to the insolvency proceedings.  
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As any award rendered by the Tribunal would not be enforceable, it is requested to render the 

dispute to the competent court. 

Conclusion: The Arbitral Tribunal should decline its competence over the dispute at hand as the 

OIL voids the arbitration agreement. The OIL becomes effective due to the fact that the 

insolvency proceedings are to be recognized. This also prevents the enforceability of an award in 

either country since such an award would stand in conflict with the public policy of Oceania and 

of Polaria.  

 

Issue 3: RESPONDENT 2 is not liable for the alleged fundamental breach 

62 If the Arbitral Tribunal decides to have jurisdiction, the Arbitral Tribunal is respectfully 

requested to find that RESPONDENT 2 is not liable for the alleged fundamental breach of 

contract. There are no provisions establishing RESPONDENT 2’s liability towards 

CLAIMANT (A.). Furthermore, RESPONDENT 1 neither acted as an agent for 

RESPONDENT 2 (B.) nor is CLAIMANT a third-party beneficiary (C.). Finally, there are no 

grounds to find that RESPONDENT 2 assumed the contract (D.).  

A. No applicable provisions establish RESPONDENT 2’s liability towards 

CLAIMANT 

63 RESPONDENT 2 cannot be held liable for an alleged fundamental breach of contract as neither 

the United Nations Convention on Contracts for the International Sale of Goods (hereinafter 

CISG) nor its underlying principles constitute its liability. The CISG does not apply for issues 

between CLAIMANT and RESPONDENT 2 (I.). Even if the Arbitral Tribunal is to apply the 

CISG, any liability has to be denied (II.). 

I. The CISG does not apply to the conflict between CLAIMANT and 

RESPONDENT 2 

64 Liability of RESPONDENT 2 cannot be established under the rules of the CISG. For its 

application, Art. 1 (1) CISG requires a sales contract. Yet, RESPONDENT 2 cannot be held 

liable under these provisions as it did not conclude a sales contract with CLAIMANT (1.). 

Moreover, the CISG does not apply to third-party claims (2.). 

1. CLAIMANT and RESPONDENT 2 did not conclude any contract constituting the 

application of the CISG 

65 CLAIMANT and RESPONDENT 2 did not conclude a sales contract. Hence, liability of 

RESPONDENT 2 cannot be established according to the provisions of the CISG. Even if the 
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Arbitral Tribunal finds that the agreement to repair the cars constituted a contract of service, the 

CISG would nonetheless stay inapplicable pursuant to Art. 3 (2) CISG which stipulates that: 

“This Convention does not apply to contracts in which the preponderant part of the 

obligations of the party who furnishes the goods consists in the supply of labor or 

other services.”  

Therefore, a conflict between CLAIMANT and RESPONDENT 2 must not be resolved by the 

application of the CISG. 

2. The CISG does not apply to third-party claims 

66 Furthermore, the CISG does not provide provisions regarding the discussed issues of agency, 

third-party beneficiary and assignment of contracts (MfC, paras. 64 et al.). Hence, since the sales 

contract was only concluded between CLAIMANT and RESPONDENT 1, claims against 

RESPONDENT 2 cannot be governed by the CISG. Art. 4 (1) CISG states that:  

“This Convention governs only the formation of the contract of sale and the rights 

and obligations of the seller and the buyer arising from such a contract.” 

This wording explicitly narrows the application of the CISG down to the relationship between 

seller and buyer. Thereby, claims against third parties are excluded. This exclusion of the CISG 

must not be bypassed by the application of general principles of the CISG (Mather, p. 158). 

Therefore, the CISG does not provide grounds for liability of RESPONDENT 2. 

II. Even if the CISG applies, any liability of RESPONDENT 2 has to be denied 

67 Even if the Arbitral Tribunal finds the CISG to be applicable between CLAIMANT and 

RESPONDENT 2, the concerned issues of agency, third-party beneficiary and assumption of 

contracts would be subject to Art. 7 (2) CISG which states that: 

“Questions concerning matters governed by this Convention which are not expressly 

settled in it are to be settled in conformity with the general principles on which it is 

based or, in the absence of such principles, in conformity with the law applicable by 

virtue of the rules of private international law.” 

However, general principles on which the CISG is based cannot be relied on to solve the issue at 

hand (1.). Furthermore, neither the UNIDROIT Principles of International Commercial 

Contracts (hereinafter PICC) (2.) nor the Principles of European Contract Law (hereinafter PECL) 

are applicable to the dispute (3.). 
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1. General principles cannot be relied on to solve the issues at hand 

68 Contrary to CLAIMANT’s allegations (MfC, para. 65 et seqq.), general principles on which the 

CISG is based cannot provide a sufficient solution for the issue at hand. Indeed, a 

comprehensive table of general principles is developed already (Magnus, p. 492). Yet, agency was 

found being outside the scope of the CISG (LG Hamburg, 26 September 1990; HG Zürich, 

30 November 1998; OGH, 22 October 2001) as well as assignment of the contract (BGH, 

12 February 1998; OGH, 25 June 1998) and third-party beneficiary (Cedar v. Dongbu). Underlying 

principles concerned with the current issue, however, cannot be identified. Thus, no liability of 

RESPONDENT 2 can be established according to such principles. 

2. UNDIDROIT Principles on International Commercial Contracts do not apply 

69 Furthermore, the PICC shall not be applied to determine this dispute. The PICC is not initially a 

basis for the CISG and, therefore, cannot be an underlying principle thereof. It is also not 

possible to apply the PICC in order to determine the principles underlying the CISG because this 

is excluded by the wording of Art. 7 CISG (cf. Ferrari in Schlechtriem/Schwenzer, Art. 7, para. 62). 

Moreover, they may not be used as an autonomous source of gap filling (Ferrari-General Principles, 

p. 170). 

70 The PICC may indeed be applied as part of usages or practices under Art. 9 CISG, by virtue of a 

choice of “law” by the parties (Huber, p. 234). However, in the present case the application of the 

PICC as trade usages between the parties shall be denied. Even if trade usages between 

CLAIMANT and RESPONDENT 1 have evolved throughout their prior business relationship 

(P.O.2, para. 17), these usages cannot be extended to RESPONDENT 2 as it was involved for 

the first time (cf. P.O.2, para. 15). 

71 Additionally, CLAIMANT argues that Art. 22 SCC-Rules provides a legal basis for the Arbitral 

Tribunal to apply the substantive law it finds most appropriate (MfC, para. 71). It is undisputed 

that the CISG applies in the relation between CLAIMANT and RESPONDENT 1 

(Cl. Ex. No. 1). The Arbitral Tribunal’s respective choice shall, moreover, be reasonable and 

accord with the parties’ intent due to the underlying principles (cf. Ferrari-General Principles, 

p. 172 & 174). However, CLAIMANT’s allegation that the parties’ intent to apply the PICC is 

evidenced in their knowledge about the applicability of the CISG (MfC, para. 73) does not 

convince. Following this opinion, the application of the PICC would be extended to any CISG-

governed dispute unless the parties explicitly excluded their application. This would ultimately 

make the PICC a directly enforceable law, which would contradict their non-binding character 

(cf. Ferrari-PICC, p. 1228). 
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72 Finally, the PICC also cannot serve as a means to interpret the CISG. Even though the PICC 

provide a good basis to interpret provisions and general principles of the CISG, they shall not 

supplement it in order to solve issues outside its initial scope (Bonell). Still, the PICC can only be 

applied if a provision of an applicable general principle allows it to (Bonell). As the case at hand is 

not concerned with issues which are governed by general principles of the CISG, the PICC can 

also not apply in this respect. 

3. The Principles of European Contract Law are not applicable 

73 When CLAIMANT stated upon an alleged assignment of the contract, it excerpted the relevant 

legal basis out of the provisions of the PECL. However, the PECL are not applicable to the case 

at hand since Art. 1:101 PECL states that:  

“These principles are intended to be applied as general rules of contract law 

in the European Union” (emphasis added). 

Therefore, the PECL must not be applied since no party is a citizen of a member state of the 

European Union (P.O.2, para. 1). Additionally, the reasons for the non-application of the PICC 

also apply in regards to the PECL. Thus, CLAIMANT’s proposed set of rules shall be dismissed. 

B. RESPONDENT 2 is not liable because RESPONDENT 1 did not act as an agent 

74 Even if the Arbitral Tribunal finds the agency theory to be generally applicable, 

RESPONDENT 2 cannot be held liable as its requirements are not met. RESPONDENT 1 did 

not act as an agent for RESPONDENT 2. It neither had authority to do so (I.) nor did 

RESPONDENT 2 ratify RESPONDENT 1’s actions (II.). Additionally, the latter did not act 

with apparent or ostensible authority (III.).  

I. RESPONDENT 1 had no authority to act as an agent for RESPONDENT 2 

75 RESPONDENT 2 cannot be bound by RESPONDENT 1’s acts because the latter had no 

authority to act as an agent of the former. The facts of the case do not provide any indication 

that RESPONDENT 2 explicitly or impliedly authorized RESPONDENT 1 to act as its agent.  

76 Moreover, the separateness of both respondents was publicly known. On 14 April 2008, Mr. 

Steiner, RESPONDENT 2’s Manager for the region of RESPONDENT 1 was cited in the 

Business News of Equatoriana, stating that: 

“[T]he area [was] previously serviced by [RESPONDENT 1]” (Cl. Ex. No. 15) 

(emphasis added) 
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In another interview, Mr. Steiner explained that “serviced” is to be understood as to be 

done as marketing outlet (Cl. Ex. No. 16). Thereby, it is made clear that RESPONDENT 1 

was not acting on anyone else’s behalf. 

II. RESPONDENT 2 did not ratify RESPONDENT 1’s acts 

77 CLAIMANT’s allegation that RESPONDENT 2 ratified RESPONDENT 1 as an agent (MfC, 

para. 75) lacks foundation. There was no expressed declaration of ratification by 

RESPONDENT 2. Additionally, an implied ratification according to Art. 15 (8) Convention on 

Agency in the International Sale of Goods (hereinafter CAISG) cannot be seen in 

RESPONDENT 2’s conduct.  

78 CLAIMANT alleges that a ratification may be seen in “[t]he role [RESPONDENT 2] played in 

the performance of the Contract [sic]” (MfC, para. 75). However, it fails to further clarify which 

particular conduct shall be seen as such. On the contrary, RESPONDENT 2 constantly 

highlighted the separateness of both respondents, for example when it stated that 

“[RESPONDENT 1] is […] responsible to you” (Cl. Ex. No. 4) instead of regarding itself and 

RESPONDENT 1 as unity and therefore referring to “we”. Hence, an implied ratification 

cannot be seen in the conduct of RESPONDENT 2. As shown, RESPONDENT 2 explicitly 

refused to be seen as principal to RESPONDENT 1 which was, therefore, not empowered to act 

as an agent. 

III. One could not presume that RESPONDENT 1 acted with apparent authority 

79 Finally, the Arbitral Tribunal should find that RESPONDENT 1 did not act with apparent 

authority either. According to Art. 14 (2) CAISG the conduct of the principal must induce the 

third party to believe reasonably and in good faith in the agent’s authority. However, at the time 

the contract was concluded, RESPONDENT 2 was not involved at all and could, therefore, not 

create any initial impression to CLAIMANT. The first time RESPONDENT 2 contacted 

CLAIMANT was on 27 February 2008. When RESPONDENT 2 offered to undertake the 

repairs, it solely assisted RESPONDENT 1 regarding the latter’s contractual obligations.  

80 Construing a binding effect by finding apparent authority applicable would additionally require 

the knowledge of the principal about the conduct of the agent (cf. Hanisch, p. 259). Again, as 

nothing indicated that RESPONDENT 2 knew or ought to have known that RESPONDENT 1 

might have implied an apparent authority, the latter could not have acted as an agent. 
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C. Both respondents did not agree to grant CLAIMANT the status of a third-party 

beneficiary 

81 Even if the Arbitral Tribunal follows CLAIMANT’s motion to apply the PICC, CLAIMANT 

cannot be considered to be a third-party beneficiary assuming the rights of RESPONDENT 1. 

Pursuant to Art. 5.2.1 (2) PICC both respondents would have had to agree upon specific rights 

that CLAIMANT should have obtained out of both respondents’ mutual agreement. However, 

the given facts show no indication that both respondents agreed upon any right CLAIMANT 

should have obtained. Hence, CLAIMANT was not explicitly made a third-party beneficiary. 

82 Even in the case that a third-party is explicitly subject to or even named in an agreement, this 

does not necessarily result in third-party beneficiary rights for this party (Cedar v. Dongbu). While a 

party may be an incidental beneficiary of an agreement, it cannot be a third-party beneficiary 

“absent proof that the parties to that contract intended to accord it that status” (Cedar v. Dongbu). 

This requires the parties of the contract to agree on the enforceability of the conferred benefit 

(Revels v. Miss America Organization). However, such an intention cannot be drawn in the case at 

hand. Therefore, CLAIMANT can still not be considered a third-party beneficiary, holding 

RESPONDENT 2 liable. 

D. RESPONDENT 2 did not assume the contract 

83 Additionally, RESPONDENT 2 did not assume the contract. RESPONDENT 1 neither 

assigned the contract to RESPONDENT 2 (I.), nor did CLAIMANT indicate its consent 

thereto (II.). Moreover, even if the Arbitral Tribunal finds that RESPONDENT 2 assumed the 

contract, it validly excluded any liability (III.).  

I. The contract was not assigned to RESPONDENT 2 

84 RESPONDENT 2 cannot be held liable as RESPONDENT 1 did not assign the contract to it. 

CLAIMANT alleges that the Arbitral Tribunal “must” find that RESPONDENT 2 assumed the 

“debts” of the entire contract (MfC, paras. 77 et seqq.). It bases its claim on RESPONDENT 2’s 

statement that:  

“[RESPONDENT 2] does not wish you to have any doubts about either the quality 

of the Tera brand of our cars or of the intention of [RESPONDENT 2] to stand 

behind its products” (Cl. Ex. No. 4).  

85 This statement cannot be interpreted as an agreement to assume contractual obligations. It was 

rather made as an informative insurance of RESPONDENT 2 that repairs are possible despite 

RESPONDENT 1’s incapability to do them. All the more, at the time the statement was made, 
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RESPONDENT 1 already started to fulfill its contractual obligations with RESPONDENT 2’s 

assistance. Hence, RESPONDENT 1 had no reason to abandon the contract. 

86 Furthermore, even if the Arbitral Tribunal applies the PICC according to CLAIMANT’s motion 

(MfC, para. 71 et. seqq.), there was no agreement to the assignment between both respondents as 

required by Art. 9.3.1 PICC. CLAIMANT sees RESPONDENT 2’s agreement to assist with the 

repairs as an assignment of the entire contract (MfC, para. 82). Yet, RESPONDENT 2 rather 

assisted RESPONDENT 1 since it was liable to RESPONDENT 1 for any defects in regard to 

the cars (P.O.2, para. 15). Thus, it is not reasonable to assume that RESPONDENT 2 wanted to 

take over more obligations than it already had.  

87 Also the fact that the cars were shipped and sold to RESPONDENT 2 after CLAIMANT 

avoided the contract is no indication for an assumption of the contract (cf. MfC, para. 83). Quite 

the contrary, the agreement to sell and ship the cars between RESPONDENT 1’s insolvency 

representative and RESPONDENT 2 was in the best interest of both parties. After the 

commencement of RESPONDENT 1’s insolvency proceedings, the cars were of little immediate 

value to RESPONDENT 1 while RESPONDENT 2 was interested in finding out what the exact 

problem was (P.O.2, para. 21). Hence, both respondents’ arrangements regarding the cars served 

only their own interests and did not affect CLAIMANT’s contractual relation with 

RESPONDENT 1. 

II. CLAIMANT did not show consent to an alleged assignment of the contract 

88 Moreover, contrary to CLAIMANT’s allegations, it did not consent to an assignment of the 

contract. CLAIMANT submits that its consent to an assignment of the contract is to be seen in 

its email on 28 February 2008 (MfC, para. 86). In fact, CLAIMANT only wrote in this email that 

it is pleased that RESPONDENT 2 would undertake the repairs (Cl. Ex. No. 5). This statement 

only shows that CLAIMANT explicitly approved the plan that RESPONDENT 2 would assist 

the repairs. However, this cannot be seen as an agreement to the assignment of the entire 

contract.  

89 Additionally, CLAIMANT initially declared the avoidance of the contract vis-à-vis 

RESPONDENT 1 before informing RESPONDENT 2 about this. It also demanded the return 

of the remaining cars and the payment of storage costs exclusively from RESPONDENT 1 

(Cl. Exs. No. 10 & 11). These actions support the impression that CLAIMANT still considered 

RESPONDENT 1 as its only liable contracting partner. If it had relied on RESPONDENT 2, it 

would only have been reasonable to demand all arrangements from the latter.   
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Therefore, CLAIMANT cannot hold RESPONDENT 2 liable according to the principle of venire 

contra factum proprium as its claim does not accord with its conduct.  

III. RESPONDENT 2 effectively excluded any liability 

90 Even if the Arbitral Tribunal finds that the contract was assigned to RESPONDENT 2, the latter 

cannot be held liable because it excluded its liability. When Mr. Steiner confirmed that 

RESPONDENT 2 would assist RESPONDENT 1 with the repairs, he explicitly stated that: 

“[RESPONDENT 1] is, of course, responsible to you for the condition of the Tera 

cars it has sold to you.” 

and that: 

“[RESPONDENT 2] would undertake the repairs without admission of liability.” 

(Both excerpts from Cl. Ex. No. 4) 

RESPONDENT 2 thereby announced that it would not take over liability for the damaged 

Tera cars towards CLAIMANT. CLAIMANT accepted RESPONDENT 2’s assistance under 

these conditions (Cl. Ex. No. 5). 

91 CLAIMANT, however, submits that RESPONDENT 2 cannot exclude its liability because it 

declared a relationship but excluded its “legal obligations” (MfC, para. 88). Yet, this relationship 

must be seen in the assistance RESPONDENT 2 offered to CLAIMANT which was a gratuitous 

amicability without the assumption of any liability. Correspondence always creates a relationship 

but does not necessarily also constitute a “legal obligation”. Therefore, even if the Arbitral 

Tribunal finds that RESPONDENT 2 assumed the contract, it cannot be held liable since it did 

not admit to take over RESPONDENT 1’s former liabilities out of the contract. 

Conclusion: RESPONDENT 2 cannot be held liable for an alleged fundamental breach of 

contract. Neither any principles under the CISG or provisions thereof, nor the principles of 

agency or third-party beneficiary establish liability. Furthermore, RESPONDENT 2 did also not 

assume the contract. Even if it did so, it effectively excluded any liability. 

 

Issue 4: The condition of the Tera cars did not constitute a fundamental breach 

92 Contrary to CLAIMANT’s allegation (MfC, paras. 90 et seqq.), the supply failure did not cause a 

fundamental breach pursuant to Art. 25 CISG. This article states that: 

“A breach […] is fundamental if it results in such detriment to the other party as 

substantially to deprive him of what he is entitled to expect under the contract, 
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unless the party in breach did not foresee and a reasonable person of the same 

kind in the same situation would not have foreseen such a result.” 

93 Since CLAIMANT did not suffer such a detriment it was not authorized to avoid the contract 

according to Art. 49 (1) (a) CISG. CLAIMANT was neither substantially deprived of what it was 

entitled to expect (A.) nor were RESPONDENT 2 or a reasonable person in the same situation 

able to foresee CLAIMANT’s detriment (B.). Additionally, CLAIMANT did not give notice of 

the lack of conformity within a reasonable period of time according to Art. 39 (1) CISG (C.). In 

any case, it would have been CLAIMANT’s duty to await RESPONDENT 1’s right to cure (D.). 

A. CLAIMANT was not substantially deprived of what it was entitled to expect under 

the contract 

94 The requirements of Art. 25 CISG are not fulfilled. Firstly, the situation concerning the repair of 

the cars was not that uncertain as to deprive CLAIMANT of what it was entitled to expect under 

the contract (I.). Secondly, CLAIMANT had no authorization to avoid further expected 

installments (II.). 

I. The timeframe for the repair of the Tera cars was not that uncertain as to deprive 

CLAIMANT of what it was entitled to expect 

95 CLAIMANT’s complains about a critical situation arising out of an uncertain timeframe are 

unsubstantiated (MfC, paras. 105 et seqq.). Without a fixed date for delivery in the contract 

CLAIMANT’s precipitous actions were incomprehensible (1.). Moreover, the Tera cars as new 

cars could have been sold easily long after their repair, meeting all of CLAIMANT’s expectations 

from the contract (2.). In addition, considering that RESPONDENT 2 gave a clear and 

dependable statement about the timeframe for the repair of the Tera cars (3.), the situation was 

not that uncertain.  

1. Without a fixed date for delivery included into the contract, CLAIMANT’s actions 

were incomprehensible  

96 CLAIMANT’s allegation that the avoidance of the contract was justified due to an uncertain 

point of time for sale (MfC, para. 108) lacks persuasiveness. The primary criteria for the 

evaluation of a fundamental breach are the expectations arising out of the contract (Karollus in 

Honsell, Art. 25, para. 16; Enderlein/Maskow/Strohbach, Art. 25, para. 3). The contract concluded 

between CLAIMANT and RESPONDENT 1 did not include a fixed delivery date 

(Cl. Ex. No. 1). Therefore, CLAIMANT’s prediction that it was entitled to have cars available for 

sale on 18 February 2008 (MfC, para. 107) was wrong. It even corrected its mistake itself by 

mentioning that it expected to have cars ready after 18 February 2008 (MfC, para. 112). In any 
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case, CLAIMANT would not have been able to rely on a fixed point of time for the delivery in 

the first place.  

97 Further, CLAIMANT agreed that the cars should be transported “as space is available” 

(Cl. Ex. No. 1). Even though it “knew that it would take approximately three weeks for the first 

of the shipments [...] to arrive” (P.O.2, para. 28), the use of the word “approximately” 

(P.O.2, para. 28) proves in this connection once more that CLAIMANT only had a rough 

estimation as to when the cars would be shipped. This, however, did not prevent it from 

concluding the sales contract. Now basing its avoidance of the contract, on an uncertain time 

period is contradictious to the basis upon which the sales contract was concluded. Hence, to 

await the repairs would have caused anything but “a serious and unreasonable disturbance” 

(MfC, para. 92) as the performance of the contract could have easily occurred rightfully at a later 

point of time. If RESPONDENT 1 had sent the cars just a few days or even a week later, it 

would still have met the requirements of the contract. In this case, CLAIMANT would have 

faced the same time problems as it actually had.  

98 Furthermore, even one day before its avoidance, CLAIMANT did not show any intent to cancel 

the contract. On the contrary, CLAIMANT assured RESPONDENT 2 that it is: “very pleased 

that [RESPONDENT 2] will undertake the repairs […].” (Cl. Ex. No. 5). This statement and 

CLAIMANT’s actions previous to 29 February 2008 demonstrated that this behavior is 

completely contrary to the requirements of Art. 25 CISG as it is just applicable if one party loses 

its interest in the contract (Enderlein/Maskow/Strohbach, Art. 25, para. 3.1; Trommler, p. 76). 

Considering CLAIMANT’s wish to hold on to the contract, its expectations were not nullified 

interdicting with a fundamental breach (cf. Brand/Ferrari/Flechtner, p. 601). Additionally, during the 

24 hours between the statement mentioned above and CLAIMANT’s avoidance of the contract 

nothing happened which was not known before or would rectify such a behavior. 

2. The saleability of the new Tera cars would not have been affected 

99 Moreover, CLAIMANT would not have been deprived of what it was entitled to expect under 

the contract as the timeframe for the sales opportunity of the new cars would have been 

preserved in any possible outcome. A fundamental breach according to Art. 25 CISG exists if the 

contractual purpose is endangered (Herber/Czerwenka, Art. 25, para. 7; Brand/Ferrari/Flechtner, 

p. 601; Reinhart, Art. 25, para. 6). According to the sales contract concluded between CLAIMANT 

and RESPONDENT 1, CLAIMANT was entitled to expect 100 new 2008 model Tera cars 

(Cl. Ex. No. 1). As the automobiles were never used before but just brought to CLAIMANT’s  
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sales office they did fulfill the contract’s requirement of being new cars (cf. Lindimore v. West). The 

repairs themselves as well as the duration would not have changed this fact. 

100 A new car is defined as a vehicle which was never sold before (Holmes v. Foster Pontiac GMC; 

60 C.J.S., § 72). Several Higher Courts ruled that an automobile can still be sold as a new car after 

more than sixteen months (OLG Frankfurt, 9 June 2000; OLG Bamberg, 21 June 2002) or even after 

two and a half years (OLG Schleswig, 21 July 1999). This characteristic is not affected by a long 

standstill period. Thus, awaiting the repairs of the cars would not have altered their status on the 

market and, therefore, not deprived CLAIMANT of its contractual purpose. Consequently, 

CLAIMANT did not have any disadvantage from the fact, that the cars needed to be repaired. As 

a fundamental breach requires the buyer’s loss in its primary interest in the contract 

(Achilles, Art. 25, para. 3) Art. 25 CISG is not applicable in the case at issue.  

101 Even if CLAIMANT may demand for the cars being brand new after the repairs, it would not 

have posed an obstacle, either. As long as the model is still manufactured unmodified and does 

not carry away any defect from the holding time this characteristic is given (BGH, 

15 October 2003). The Tera cars are new on the market (St. Cl., para. 9) and the ones shipped to 

CLAIMANT were the first production run using the new ECUs (St. Cl., para. 13). It can be 

assumed that RESPONDENT 2 will produce such “enthusiastically reviewed” (St. Cl., para. 9) 

cars for quite a while before even considering developing a new model. The feature “brand new” 

does not decay for at least one year (BGH, 22 March 2000; OLG Frankfurt, 17 December 1997) or 

even 16 months (OLG Frankfurt, 9 June 2000). Therefore, even in the worst possible case, 

CLAIMANT would still have received what it could reasonably expect under the contract. Thus, 

the saleability of the Tera cars would not have been affected by the time the repairs would have 

taken.  

3. RESPONDENT 2 gave a reliable statement about a possible repair and its duration 

102 RESPONDENT 2 gave a reasonable and dependable statement about the timeframe the repairs 

would have taken. CLAIMANT tries to reason its behavior by pointing at RESPONDENT 2’s 

refusal to guarantee a certain point of time for the cars being ready for sale (MfC, para. 101). Yet, 

as RESPONDENT 2 mentioned correctly in its statement on 28 February 2008, it was just not 

possible to give an exact prediction without having the cars inspected first (Cl. Ex. No. 6). 

Therefore, RESPONDENT 2’s unwillingness to promise a certain date or timeframe for the cars 

to be repaired is based on common sense and responsibility. Quite the contrary, making a 

definite statement towards CLAIMANT regarding a specific point of time based on one 

telephone conversation would have been negligent and unprofessional.  
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103 Moreover, it was even impossible to guarantee a specific date for the sale. RESPONDENT 2 

gave notice that CLAIMANT would have cars ready for sale after one week (St. Cl., para. 17). 

CLAIMANT was satisfied with such a duration as it even asked for one week as well as ten days 

itself (St. Cl., para. 17). Thereto, a fundamental breach is not considerable as long as the defect is 

repairable in an appropriate period of time (Schlechtriem, p. 115). In the present case, neither was 

the time estimated for the repairs inappropriate nor was RESPONDENT 2’s statement 

concerning their duration uncertain. On the contrary, RESPONDENT 2’s report was completely 

reasonable as it contained a timeframe in which CLAIMANT could have expected the delivery of 

the repaired cars. CLAIMANT should have relied on RESPONDENT 2’s statement as it was 

proven correct with its evaluation. The source of the problem was found on the very first day 

and all cars were repaired in just five days (P.O.2, para. 22). 

104 Additionally, CLAIMANT can hardly speak of “unsatisfactory conditions” (MfC, para. 100) for 

the repairs. RESPONDENT 2 found a possible source for the defects (St. Cl., para. 13), made 

travel plans for its personnel (Cl. Ex. No. 4), decided that special equipment is required 

(St. Cl., para. 16) and even worked out a plan for the “worst case” scenario (Cl. Ex. No. 3).The 

Chief Engineering Officer of RESPONDENT 2 even explained in detail what had to be done 

(Cl. Ex. No. 3), taking away the insecurity of the situation. 

II. CLAIMANT was not entitled to reject the following 75 cars 

105 CLAIMANT had no authorization to avoid the contract concerning the following deliveries, 

according to Art. 73 (2) CISG either. This provision stipulates that: 

“If one party’s failure to perform any of his obligations in respect of any installment 

gives the other party good grounds to conclude that a fundamental breach of 

contract will occur with respect to future installments […].” 

106 There is no indication that a fundamental breach would have occurred with respect to further 

installments. Although the first delivered cars had problems with their engines this was just a 

minor exception of the good quality of the cars manufactured by RESPONDENT 2. The new 

model of the Tera small cars received enthusiastic reviews in the trade press (St. Cl., para. 9) 

proving that such defects usually do not occur. If there is neither evidence nor suspicion that 

future goods would be defective, Art. 73 (2) CISG is rendered inapplicable (Hornung/Fountoulakis 

in Schlechtriem/Schwenzer, Art. 73, para. 22). If RESPONDENT 1 had denied its responsibility or 

refused to determine and prevent the source of the defects, CLAIMANT might have been able 

to avoid the contract (cf. Achilles, Art. 73, para. 4). Quite the contrary, RESPONDENT 1 acted 
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 immediately and it even asked RESPONDENT 2 for assistance in order to prevent such 

problems from happening again. 

107 Moreover, CLAIMANT cannot avoid the contract pursuant to Art. 73 (3) CISG either because 

the following deliveries could have “easily be used for the purpose contemplated by the parties”. 

Since the shipments are not based on each other, Art. 73 (3) CISG is not applicable 

(Hornung/Fountoulakis in Schlechtriem/Schwenzer, Art. 73, para. 31). There is no indication why 

CLAIMANT should not have been able to sell the next shipment of Tera cars independently of 

the first shipment. Ultimately, CLAIMANT was not entitled to avoid the next 75 cars as there is 

no reason to expect a fundamental breach would occur in the future. 

B. A substantial detriment was not foreseeable 

108 Even if the Arbitral Tribunal finds that CLAIMANT was substantially deprived of what it was 

entitled to expect under the contract the breach is not fundamental as it was not foreseeable. At 

the time of the conclusion of the contract, such detriment was foreseeable neither for both 

respondents (I.) nor for a reasonable person in the same position (II.). 

I. The consequences were not foreseeable for both respondents 

109 As the foreseeability is the second requirement for a fundamental breach according to 

Art. 25 CISG and neither respondent was able to foresee CLAIMANT’s detriment at the time 

the contract was concluded (cf. Herber/Czerwenka, Art. 26, para. 9; Karollus, p. 91), the breach of 

contract cannot be fundamental. CLAIMANT agreed upon a contract with RESPONDENT 1 

without referring to the importance of an early delivery. Quite the contrary, the contract 

stipulated that: “Partial shipment allowed. Shipment from Oceania to Mediterraneo as space is 

available” (Cl. Ex. No. 1) in order to reduce shipping costs (St. Cl., para. 9). It may indeed be the 

case that timely distribution is crucial for successful sales (MfC, para. 15). However, due to the 

subject terms of the contract, CLAIMANT cannot adduce a fundamental breach with regards to 

the fact that it did not have cars available on 18 February 2008. Considering the wording of the 

contract, both respondents could not foresee CLAIMANT’s time pressure. In the light of these 

facts, CLAIMANT did not emphasize its contractual purpose at the time of conclusion. 

Therefore, any detriment was not foreseeable for both respondents. 

II. The consequences were not foreseeable for a reasonable person 

110 Moreover, a reasonable person in the same circumstances would not have been able to foresee 

the consequences of this breach, as well. Thus, the circumstances to be considered are based on 

an objective test, to define whether the consequences have also been foreseeable for a reasonable 

person (Karollus in Honsell, Art. 25, para. 25; Bianca/Bonell, p. 217). This objective evaluation of the 
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foreseeability is a necessary requirement of Art. 25 CISG (Herber/Czerwenka, Art. 25, para. 9; 

Reinhart, Art. 25, para.8). 

111 The only point of reference to the foreseeability test is the consequence of the breach 

(Huber/Mullis, p. 216). To ensure this, the contract terms have to be taken into consideration by 

the parties (OLG Düsseldorf, 24 April 1997; Bianca/Bonell, Art. 25, para. 2). In the contract the 

parties agreed upon partial shipment in order to reduce shipping costs (Cl. Ex. No. 1). Therefore, 

CLAIMANT did not know when the next shipment of cars would arrive. According to 

CLAIMANT’s conduct it was not apparent for anyone that it was suffering under any kind of 

time pressure. CLAIMANT did not put emphasize on the timely consignments of cars. Thus, the 

consequences of the breach were foreseeable neither for both respondents nor for a reasonable 

person. 

C. CLAIMANT did not give notice of the lack of conformity within reasonable time  

112 In any case, CLAIMANT did not give notice about the defects within a reasonable time pursuant 

to Art. 39 (1) CISG. Contrary to CLAIMANT’s beliefs (MfC, para. 99), the allowed period for 

reporting a defect is not fixed but depends on the specific case (Rheinland Versicherungen v. Atlarex; 

Magnus in Honsell, Art. 39, para. 20). Under these special circumstances, the respite could have 

been abbreviated (cf. Magnus in Honsell, Art. 39, para. 21; Gabriel, p. 134). 

113 One factor for the evaluation of the reasonable time is the remedy the seller prefers. An 

avoidance of the contract requires a faster notice (Huber/Mullis, p. 160). As CLAIMANT had an 

empty showroom (Cl. Ex. No. 2), an airport strike was announced (Cl. Ex. No. 10) and it was 

already facing insolvency (MfC, para. 108) it recognized the urgency of the situation. However, it 

behaved inappropriately as it did not give notice about the defects in due time. Even though the 

CISG is not concerned with the question of guilt (Gruber in MüKo, Art. 25, para. 9) “all relevant 

circumstances” have to be considered according to Art. 8 (3) CISG. CLAIMANT first informed 

RESPONDENT 1 on Friday, 22 February 2008, instead of giving immediate notice upon 

discovery of the defects on 18 February 2008. This behavior aggravated the situation. As 23 and 

24 February 2008 was a weekend, both respondents’ possibilities to react accordingly were 

restricted. As an experienced automobile importer for new and used cars (St. Cl., para. 3), 

CLAIMANT should have been aware that Mediterraneo is not provided with the required 

technical equipment (St. Cl., para. 16). As the fastest way to transport the required equipment is 

by plane, fast actions would have ensured better chances to circumvent the airport strike. 
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D. Both respondents had the right to perform the repairs 

114 Contrary to CLAIMANT’s opinion (MfC, paras. 101 et seqq.) RESPONDENT 1 had the right to 

cure pursuant to Art. 48 (1) CISG as it would not have caused any unreasonable 

inconvenience (I.). Moreover, CLAIMANT itself prioritized RESPONDENT 1’s right to 

cure (II.). 

I. The right to cure would not have caused any unreasonable inconvenience 

115 CLAIMANT would not have suffered any unreasonable inconvenience caused by 

RESPONDENT 1. To evaluate the degree of inconvenience the time factor has to be considered 

(Lehmkuhl, p. 22). However, as shown above (supra paras. 99 et seqq.) a few days longer would not 

have caused any problems for the intended use of the cars. This would only have constituted 

unreasonable inconvenience if the parties had agreed upon a specific delivery date 

(Lehmkuhl, p. 22). However such an arrangement was never made.  

116 Additionally, to avoid an unreasonable delay, the buyer can propose a deadline for the 

performance (Enderlein/Maskow/Strohbach, Art. 48, para. 4). As CLAIMANT asked for one week 

as well as ten days (St. Cl., para. 17) it signalized that a repair in between this timeframe would not 

have caused any unreasonable inconvenience. According to Art. 48 (2) CISG  

“[t]he buyer may not, during that period of time, resort to any remedy which is 

inconsistent with the performance by the seller.”  

If it had complied with these requirements and its own proposition, it would have been proven 

that both respondents would have been able to repair the cars in only five days (P.O.2, para. 22). 

Since the right to cure remedies the breach of contract (Müller-Chen in Schlechtriem/Schwenzer, 

Art. 48, para. 1), CLAIMANT has no justified reasons to reclaim its purchase price. 

II. CLAIMANT itself preferred the supplementary performance over the avoidance of 

the contract 

117 CLAIMANT’s choice for supplementary performance prevents the avoidance of the contract. 

Both respondents agree with CLAIMANT that there is a dispute about the relationship between 

Art. 48 CISG and Art. 49 CISG (MfC, paras. 103 et seqq.; cf. Bianca/Bonell, p. 349; cf. Botzenhardt, 

p. 209). However, it is generally accepted to let the buyer decide which remedy to use 

(Brand/Ferrari/Flechtner, p.709). Its avoidance of the contract took place long after the plans for 

the supplementary performance commenced, to which CLAIMANT never objected. On the 

contrary, it was “very pleased […]” (Cl. Ex. No. 5). 
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118 Nonetheless, the seller has to wait with the avoidance of the contract if it can affirm the question 

if the seller will cure (Bianca/Bonell, p. 351; Honnold, Art. 48, para. 296). In the case at hand this 

questions can be answered positively. As the cars were repaired in only five days (P.O.2, para.22), 

the timeline is the strongest evidence. 

119 Furthermore, if the buyer does not want the seller to cure its breach or feels that it would cause 

unreasonable inconvenience he has to contradict immediately (Müller-Chen in 

Schlechtriem/Schwenzer, Art. 48, para. 2). This way, the parties achieve certainty. In the case at issue, 

CLAIMANT itself acted on the assumption that RESPONDENT 1 would cure (Cl. Ex. No. 2). 

A later change of mind cannot be accepted, especially considering that no circumstances changed 

or any new facts were given. 

Conclusion: The breach of contract was not fundamental. As the cars could still easily be sold 

after the repairs, CLAIMANT was not substantially deprived of what it was entitled to expect. 

Moreover, due to the missing delivery date in the contract the detriment was not foreseeable. The 

remedy was not inconvenient but reasonable for CLAIMANT. 
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Request for Relief 

In regard of the submissions made above, Counsel for RESPONDENT 2 respectfully requests 

the Arbitral Tribunal to decide that: 

• it lacks jurisdiction to resolve the current dispute;  

• RESPONDENT 1’s insolvency proceedings hinder the arbitral proceedings; 

• RESPONDENT 2 is not bound by the arbitration agreement; 

• RESPONDENT 2 can not be held liable under the contract between CLAIMANT and 

RESPONDENT 1; 

• that no fundamental breach of contract occurred. 
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