Goethe University Frankfurt am Main

SIXTEENTH ANNUAL WILLEM C. VIS
INTERNATIONAL COMMERCIAL ARBITRATION MOOT

MEMORANDUM FOR RESPONDENT

$ -

1" # $ # (( $ $ #
# % ) * 4 #

(RESPONDENT 2) (CLAIMANT)

Counsel

Sebastian Brenner ¢ Angela Franck ¢ Eva-Maria Krupp
Moon R. A. Matin ¢ Sebastian von Rabenau * Henok Zegay



n _ -k - *
/70(C1
o« - -
3 #
4 +
56 7 89
RESPONDENT 2:
1" # $ #
# %&
Represented by: /
) -
% 2 :
$
$
- -< 4
. +)
- 7 .
v.
CLAIMANT: $ "
(( $ $ #
) e
Represented by: 4 :
=)
># 2=



" o#T % # - ) -
Table of Contents
Index of AUthOLities ..occiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiii s s s s s s VI
INdEX Of CaASES..ciiiiiiiiiiiiiiiiiiiiiiiiiiiir et ss s s s s s s s s s s s s s s s s s s s s s XV
Index of Arbitral AWards......cccoiiviiiiiiiiiiiiiiiiiiiiiiiiii e XX
Index of INternet SOULCES iiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiirsrsssss s ssssssssssssssaes XXII
Index of Legal SOULCES ...cevvvurriiiiiiiiiiiitiiiiintineectire et cenreeseasre e aseeesssssanees XXIII
Index of ADDreviations.....couiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiissssssssssssssssses XXIV
Statement Of FACES ...ttt 1
Issue 1: RESPONDENT 2 is not a party to the arbitration..........ccceeeueeeeeriueeeiniieeeeicninnnen. 2
? " # 0 # $% . >A%>?
$% . SA%>? #4# -
"% . SAU>? ## +
(% . =A%>? ## ~ +
$% . >A%>? b - 3 # - #
e # # 3 % . >A%>? #*0 " >?7 1
/ ? - # # #$% . >A%>? 1
? ., * = # C#
- 1
" % » * = # #$% . SA%>? #
- + # D
(/7 # # - + D
? I < # + 0"+ 3
# 1
$% . >A%>? -
- !
$% . =>A%>? + # - # 8
$% . SA%>? #4# - # 8
$% . >A%>? 3 # 8

*? # . * 5 # #$% . >A%>?



- 3 b -
$% . SA%>? #H# *@ " >
" ## 3
(
""" ? b +3 # & ((
Issue 2: The Arbitral Tribunal does not have jurisdiction due to the insolvency law of
O CEANIA «uuuuttininiiiitiiii bbb bbb s s b s b b aaaes 12
? - ## + # (
$% . =>A%>7? (B + # # 3F (
"2 + # # ? E (
/7 ? 3 #3 # (
? 3 #3 # %4 (
"2 3 #3 # 1
($% . >A%>? (8 . E + # 1
3 # # # 4 ? 3 # Q)
? 3 #3 # . + "0 3 ©®
? 3 #3 # + +3 + ¢

Issue 3: RESPONDENT 2 is not liable for the alleged fundamental breach
3 # *0 "

> $% . >A%>? 1§ +
R L # + 3 *@ " >?
#$% . >A%>?
(*0 " =7 #$% . >SAW>? ## # o+
o,
7O L # + #o+ -
"% >, + + $% . SAR>?
(@ #
>A'A$ "? . " *ommox
? . % * @3
/ $% . >A%>? $% . SAU>? (#4
% . SA%>?( # + $% .
"% . SAW>? #H# +$% . >A%>? (8
""" # - $% . SA%>?(  #3

>AN>7?

18
G

G

(8



73
= #T0$ # r\@]—;l . +) -
*/ # HH# *@ >7
#2 + +
A% . >AN>? #HH -
? 3 # % . SA%>?
k@ " S?## 3 # -
""" $% . >A%>? + 0 ## + + 1
Issue 4: The condition of the Tera cars did not constitute a fundamental breach............ 25
*Q " >?3 +# # 3 3 # 0 #
D
" - - ? 3 #
*@ >? 3 3 # D
(F 0 ## # + ## *@ " >7B
3 b D
? + 37 3 # # !
$% >A%>? - # O# 8
*@ >?3 # t 3 11
/ # = 3
"2 & 3 #
"2 & 3
*RQ " S?H#H# - " +3 - (
A/ # # -
? 3 # # o+
ke ot =7 # - + - #
Request for Relief ......oueiiiuiiiiiiiiiiiiiiiiiiiiiiiiiciiecciee e st s sssaeessssesssssesssssesses 34



- #-

Index of Authorities

» +)

5
A # #4
* # D *4 H!

? A >*"?% @A

* H/ HD) D)
(¢

@3

(e«

#/ + #



% * @ b #> 2

% # ) C7 " -

* N B g oo
w
T+
1

4 %4 7 -37
D 8 ((D

I >"A$ "2 .
* K

2 @3%$ 36( 19 ( 1 !
S D R R 1(

* == Q3% #t

(8 5 * # (88
>"A$ "2 *

) #@

. 3% 36( 8

(112(81

* 4 0) 2, . D
I(



#-
) #
) 4 . 7
., #Hw%TT 7
L #T S #T
4
3 #

» t) -

# 3 6( 89 102

x ” # *x =
- #" @ 3
“# >3L - 8
*H# ((
# -
/ #( !
* , 3 # (0]
A, - "% G #
F -1 (8
4 ; #6# 9)
G . 1(2 D!
/ (38



# 4

* 2. 2
+
4 6 (O
12 D
* # 11
: - C #*
N - # 5 > -
««( (8G 5 1 G #
F -
¢ (
* #; 7*C 3 - (
((
>3* U # " +$
# 03 # #
/ 3 4 "
/ - #) @ 36 DY 12
* # 5 C7A
* @35 7 %
A # )# **° @03
; #03% 36(89 81 281(
* # ;- 1
“03
#?  (



> T C = >t
N - """ # 5
5 1 G #
F - L0
/(!
((
- n # +$-
n n ; #
82 8
? *, =370
!
* #; 7
/ 2: -~
: #o
1 # 8
* # / -
>z % o+
G # " #. 0
5 C (
* -

D ((

((C ((



E] +) -
s # G # # 0
fgox 8
* 4 @ - 0
A > G # 5 -l
>):

) -
*# @ "- @
*x = n S W w
A
* # 0 37 7-0 1
A - , #IC * >2:

$ < ) #
" . @36 1
* # D8
n #ll

#
6 (9

* # 2 1
5 # CG
! # [/ G-

) # 0 "%
) - 7

# 1 11 D(

2

1!



$# 7
$ #0 +)7
) # 4"

*

*

@

@

*

» t) -

03 :
$ # o+ *
4 @3 #* "= § (¢
(112 8
# DD

>*?% @ # @3 #

- $ " 4
3

@ » C *
3 " * -

» % T+

; 1@

# D
3 #. * =
0 #

4 SH# T Qo
3 %0 $ 3 $

# 0% # A . #

FA >3L -

4 " 6 8
D 1D

#$ H#) # 1



- C
=" # 5
(8G6G 5 1 G

|: -

( (
$
- v (4
5 o
!
G:

- 4
A" =P #

Bs #
7 (

#_

>):

1
C "%

- """ # 5

F

8

D (D (! (0

((

1( (@

"7 3 C



» +)

# -
1
* 3 7F
TR
+ % #
: #o- T
D!

¥ N 01 >
o
=

A >*28 @ #

CG # "
"< G F
2
* # F*F

J3

1>,

6(

19

D9

M"5



Index of Cases

Austria

A - > ( 7 (

77333 0 7 ") #R(S# R S #R8(DS

* # -3 ( D8
» 14 ( 8

A - > 8 D71

77333 0 7 "0 #R(S# R S#R IS
* # >, 14 ( 8 D8
France
* # . (4 +(

==# Q@ %2 &
4 # A 6C (9 ( QCs8
* % 2 & «
Germany
/ # 1
A - > 5"<$ I7
77 3 #7 " T#H" 7 7 7 (87 7

* ¢ /,; ((
/ #
A - > 5"<$ 178

77 0 =7 D1
* # [/, ((

R) 20

R) 20

(8

M5



- # - $ #
/ # () +( 8
A - > "<$17D
77333 0 7
*# /,; () t( 8 D8
/ # ((4 +( 81
A - > "M<$ (1878
">y F 6( 819
*# /.5 ((4 (8 1
# /- (4
A - > D 7
"/ -%
~ # @,/ " (4
# ) - 4
A - > (187 8
">y F $
* # @,) - 4
# 3 (4 +(
A - > ((8
">y F $
= # @, 3 (4 +(
# ) - (A -
A - > 71
"> F $
* # @,) - (A -~

» +)

") #/R(S# R S#R 8S
8!
(
65 (9 (DD
( ((
69 11
(
1
6C 8 ((
((

R) 20

M5"



" #T$ #t . t) -
# AG # (!
A - > D 817D
* #  @,AC # (! (((
@ # - T D o (
A - > 1 1 788
77333 0o 7 "Q #R(S# R  S#RIS R) 2?0
* # @, " D - ( D8
Italy
? #5 ( 4+
$ #5 0 # C
A - > 1
77 3 3 #7717 I
* #0$ #5 0 («(
Switzerland
- # <G > " (8
A - > 3, D
77333 0o 7 "Q #R(S# R S#R S R) 2?0

* 5, <G > = (8 D8

United States of America

# = x84 +( !
, 3+%* # F - -
A - > ( D8
77 T E "7 7 (7 D87
* 4, 3+ F 1

M5™



" #T$ #t , t) -
- * 4 (D
3 - - F s, > *
A - > D 11
77 N "7 7D7117 -
* # 3 - F S,
it - x () +(8 !
# #
A - > 1 6 F 9 (
77 N "7 717 (7 -
* # # # 1
# - * @ (8
: +
A - > 1* 8
77 t 77 787 22 +2
* # + 1
* #* £ (
., C# # 0
A - > 2188D
7 - 7 TDT7T 7T ) #U 2188D ( -
* ¢, C# @ !
* #* A " (!
SF - * o == ,== # §I"# # . 6 -? 9
#/ - -
A - > 18) #0D
77 t "7 2 2 2 7) 7187 D7D!'D7
* # . SF - $ =2 1



# A * A >3L -(4+ 1
* # =" A ; * T * 0#
A - > D* I 607 %4*)9
77333 0 7 "Q #R(S# R S#R( S R) 20
* # *H# A D8 8
> * * I
$ - * + 3 ) C U > *
C " * L/ +A U ;A 51?278
A #* I/ + #T #* # $
A - > * n
77333 73337 707 7 170D I -
* #0$ - C 8
* ? F 4 - ( +(8
S | .
A - > F@ 811
*# o T) , * (
* #A ) -+ * + (A " ((
@ #- F
A - > D8
*

M"M



- 4TS
Index of Arbitral Awards
N 3 # * > (D
$ # B b 9
* # "> 3 #> (O
" 3 # 0 * > 88l (
" # A "
* # "** 3 #> 8 81
A3 # * > 1D (
4 # A
* # "* 3 #> 11D
3 # * > 1 1 (
" # A "
* g " 3 #> 11
A3 # > 1 ((
4 # A
* # " 3 #> 11 (
- gk 3 # ik
mn L - * - w
* # "** 3 #£> 8l
" wonkk 3 Mkk ok
- * - -
x* # ik 3 # > ( (

1
6C 19

6 9

6( 19

> 8!

5

+)

( DQ( !
1D !

(121

¢ &

(8

M" 6( 8D9
D !

> ((C(8

5

"M §( 8 ¢

@ D

C 12(

Qs

MM



XN |
v )"Q

" =nkx 3 4 Nk K > ( ( 11
" # A " 6( D9 182 8
* g Y 3 #> ( a0

Nk 3 # * > ( 8 ( 1
4 # A " 6( 119 2 8
* # " 3 #> (8 1



- #T 3 # , +) -
Index of Internet Sources
& 4 +7@ " * + / A . +F . . f "
- #

7 # 77 7°v&el1l T7TVrvV ( 81!
* # & 7@ T "¢ (
/ 4 -2 >"A$ "? . #*"

77333 3 #7 7 7 -
* # / !
@ # +4 T+ " @cC . ) T ? ” * = A
% @3

77 - #* - C "7T>%$7# + 7118 O A% HA 2/( 12
)DA* 1*AD/7 7 - #
* # @ # +7F - (D
$ % ] - * " +. #

> - (1

77333 T# 7T A #) $ R2
T7%.77?%M?W$%. $?W 2( 2 W WA *WM @W5 77%>
* # % % . - > - (1 1
? ) A ++) 0@ A +

77 H + # + "

* # ) 00 ?2A + 1



- #T 3 # , +) -
Index of Legal Sources
$ " _ - 2w * ww
77333 N #7 #V 7 7 v V$ V
x + ” #
77333 # 7 7 7( 8 +7( 8 +2 -
* $ #% - ) 3 #
77333 7T #7 707 7>L2 TMM™V(V  #
i xX A $ $
77333 3 7 ##) T* 7 7 7 vV V #
? . % * @3
77333¢ 77 ( 7
>*"2$ (0 # 03 * o #O" +
77333 7T #7 707 7 + #
>*"2$ (0 # 03 " *x == (81lF " #T #
D
77333 T H#7 707 72 7 1280 8V% - #
>*"2$ @ . " *x ww *
77333 # 7 7 7 7" -
#> * * " . # (( (8 6*" ,9

77333 3 #7 1707 + ¢



- #-

Index of Abbreviations

Sen

*4

A Q@

%*

&&

%0 7 %0

. +)
#
.
/ # 7, " D)#
* . ;
x
#> * *
; o
* 4 -
x =7x =
* T4
A 03
% *
Yot
0" 7 0"
7 #
& 7 # 3
%0 7 %0

, # # 70 #%

MM"5



= #T$ t) -
+ 0 * U # +
@, *
o4 @~ #@ +* T+
* = 4 * = 0 #
% - #
> 7> > " 7> "
> 2* * $ # % -
3 #
-3 . 7 Y# 4
0 " 403
- -7 T
0, # 73 $ *
7 7
# #
7 7
.%*@ ? . % * @3
JExE >"A$ "? . " * ==
*
== +"
*x " - - *x =
o ww
**$ $
_ - = * ww
v

MMS



= #T$ # | . t) -
> 7 > # >
%28 @ #> * m= " ? #03
7 #

MM5"



Statement of Facts

$% . >A%>?

$% . >A%>? (

*@ " =7
(814 + 8
4 + 8

6 O + 8
28) + 8
) + 8

8

o+ 8

1 8

$ # , +) -
. - # #
%8 3 (
C#*~ - # - # o+
$% . >A%>? 3 2
0 #
3 # # # #
*@ >?  #$% . >A%>? ( # #
( ? - # +3% . >A%>?
0" >? # +# $% . >A%>? (
2 ( - ? # # # #
? # # ? 3 #
" # %> - #
* # 0" 0 3 *@ " >?
% . SA%>?( # 3% . SA%>? - #
$% . >A%>? #
* +* " >? " T # 3
# 3 "= @#
? + # $% . >A%>? (3 #
? 7 3 # % . >A%>?
*@ " >? - &
- = *x mm



T #T i ’ t) -
Issue 1: RESPONDENT 2 is not a party to the arbitration
$% . >A%>? & ? # % . >A%>?
+ # ! # b 3
$% . SA%=>?( #*@ " >7? 6C. Ex No 19 #H# - +
$% . >A%>? 3 *@ " >
b 0 ## 2 + + 6M/C, para. 39 #
b ## 0 # $% . >A%>? (A9
# Group of Companies # # $% . >A%>?
" 6B.J # # Piercing the Corporate Veil 0 #

- $% . =>A%>? 6C.I

A. The arbitration agreement does not extend to RESPONDENT 2

? - # # % . SA%>? ) o+
$% . SAN>? #H# ) #+ $% . >SA%>? #
# 6II.9 ) ¢+ # #

3 $% . >A%>? #*@ " >7?6IILY

I. RESPONDENT 2 did not sign the arbitration agreement

? 3 3 # o+ *Q " >? #
$% . SAR>?( $% . >A%>? # 3
# H## # - 6C/ Ex. No. 19 ?
$% . >A%>? # bcf. Schwab) Walter, ch. 7, para. 229
# + " # # 3 +
# # 3 # 6Fouchard, p. 4739 ) # + E
# # "4+ - #
= 6Eisen, p. 739 + J + & #
- + # 3 # " K 6Szeelworkers .

Warrior & Gulf; Sandrock, pp. 634 et seqq.9

& ? 3 # =
# ; # # =
- # + 6ICC Award No. 2138; Sandrock,
pp. 634 & 6359 + 3# # + +
J # #  Kb6Gateway . UMWY+ = + +

2 bHanotian, p. 2559 ? # E



" #T$ #t » t) -
- 3
# + 6L ew/ Mistelis/ Kroll, ~¢ch. 7,  para. 359
$% . SAN>? ##
II. RESPONDENT 2 did not have any intent to arbitrate
$% . >A%>? # - 3 3# +
61.9 - 3 # - #
$% . >A%>? B 62.9
1. RESPONDENT 2 did not manifest any intent to arbitrate
#+T 4+ 4 +
# - + 6Grozdenovic v. UALY *@ " >7
$% . >A%>? # - # -
*0 " >? ? - - -
$% . >AR>? # - + -
6MSC, para. 249 L fo*@ " > $% . SA%>? ##
## - + " # $% . >A%>?
# # ? 3 0 + 0 ## + + # 0" C#
$% . >A%>?( 3 6CL Ex. No. 49 *@ " >7? #
it # 6CL Ex. No. 59 ? * # -
2 + + 0 + # 3 + 3
- - #  # §Thompson v. AAAY 5 $% . >A%>?
## 3 +
#i +*@ " >?3 3 3 $% . >A%>? + #
- " 8) + 8 *@ " >? # 3 J #
$% . >A%>? Y 3 # - K 6C/ Ex. No. 59
-4 - "% . >A%>? # -
6C/L Ex. No. 179 " = e " >? 0 + " # 3
# % . SAUS? (" THS% . SAR>? 3
#H# +7 6CL Ex. No. 1719 A 0 - 3 #
*0 " >? # - $% . >A%>? 3 # # o+
) t*e " =7 T # $% . >A%>? 3
"4 # # = 3 # + % . SA%>? (



(«

(

" #T$ #t , t) -
) - $% . >SA%>? ? #
$% . >A%>? # 3 - (
# - - # ## 652 CL, para. 69 5 3 ##
# +3 + #6P.0.2, para. 169 " $% . >A%>? +
# o+ # o+ = 3 # 0 ## #
+ # 3 # ## + ? *@ " >7B -
- 3 $% . >A%>? # #
- ##
2. RESPONDENT 2’s knowledge of the agreement does not constitute consent to it
*@ " >? $% . >A%>? + "4 #
- 3 # - 6MSC, para. 229 L - - 3 #
- 0 # 3 *@" >? #$% . SAU>?(# #
$% . >A%>? [+ 3 3 " # $% . =>A%>? (
+ # L $% . >A%>?
%N . SA%>?( # ~ $% . =>A%>? ( + 3#
$% . >A%>? ( 3
? $% . >A%>? *@ " > #
? *Q " >? E# - % 2
? # 0 2 + +- 3
= 6Omi v. EffAcquitaind L *@ " >? 0~ b b
- E# " #Hit # - 3 0
- % $% . >A%>? - 3 # # -
+ 3 $% . >A%>? (8 6P.0.2, para. 169 -
# # # o+ = $% . >A%>?( 3 C#
#  # o+ 3 $% . >A%>? + C#
# 3 "% . SA%>? # ## - #
3 # + - " -
# 3 $% . >A%>? (6P.0.2 para. 149
"% . >A%>? 3 # o+ - "+ +- 3
3 # + +" 3 # +
- # # " t# - 3 # - #



¢

ITI. There is no defined legal relationship between RESPONDENT 2 and CLAIMANT

% ? # + # #
# 0 3 *@ " >? #3%% . >SA%>? - +
# + # # 3
6MSC, para. 249 5 3 & # # # 1A
@ 3 bbereinafter A @9 ? 3
3 J 2 3 # 3
& % KbAgua/Lamnd " $% . >A%>? #
3 * " >?" # 0 *@ " =>? $% . SA%>? + # "
# 3 0 + 0 # + + # - +
3 $% . >A%>? (6CLEx No.49 $% . >A%>? ## +
3 *@ " >? ? 3 3 ##
$% . >A%>? 1§ # + - +- # 3 +
6P.0.2, para. 69 3 % . >A%>? + #
TLA @

B. The group of companies doctrine does not bind RESPONDENT 2 to the arbitration

% ? # - 0 ##
2 Group of Companies # T # +*Q " =>? ML para. 6
et seqq.9 # +) Group of Companies # C#
" 61.9 #+ # Group of Companies
# # #$% . >A%N>? ) |

I. The Group of Companies doctrine is not a recognized principle of international

commercial arbitration

*@ " >? Group of Companies # - 3 # #
bMfC, para. 59 3 3 *@ " >? " - Group of Companies
# 3 # H# # + # ) 6Sandrock, p. 629
it 3 ##3 0 + t# " 3
lexc mercatoria 81CC Award No. 1434; ICC Award No. 4131; Sandrock, p. 628 & 6349 "
# *0 " =7 # $% . >A%>?( # AQ ? -
[ A 6C/L Ex. No. 19 " +
3 lexc loci arbitri # 6Fouchard/ Gaillard/ Goldman, ~ para. 1178;

1



(]

¢

(8

= #TS # » t) -
Redfern/ Hunter, ch. 2, para. 149 ? # # -
3 #> (( 3 *@ " >? - "
# H#H# + +# # 0T +# " 3 6ICC Award No. 41319 3
A Q03 # > 3 + +# # - #
3 # it # " T ) - B
0 # 3 # +# " 3 E
+# 3 # - bcf- Sandrock, p. 6469
" H# # c# *@ " =7 ) O0°F %
@3 Group of Companies # 6Lcadley/ Williams, p. 39 , = @ 3
# # # # 6Lachmann, para. 5109 "
3 03 + + # "
6Gottwald, p. 349 E Group of Companies
it *@ " >? # C# "
6. Redfern/ Hunter, ~ ch. 3,  para. 32; o Sandrock, p. 6309 7?
$% . >A%>? B # C#
" " it #

# #

II. Even if the Group of Companies doctrine is applied, RESPONDENT 2 does not

become party to the arbitral proceedings

% ? # # C Group of Companies #

% . >A%>? # - 3 /
# # - +61.9 ) b $% . SA%>? ##
# o+ " 629 3 # 63.9

1. Both respondents do not constitute a single economic reality

* e " > 6MSC, paras. 9 et seqq.9 # 3 -
- + +3 3 *@ " >
ot T # # # - - +6a.9 ?
% . >A%N>? + # $% . =>A%>? ( #
*@ " >7 # - b9 ) +
- $% . >A%>? 3 + # 3 #
#6c.9



- #" 0$ #

a. The company names do not indicate any relevant proximity between both

respondents
*@ " >? =+ 0" # #
- b OMSC, para. 9 et seqqd " #
*@ " >7? + J K $% . >A%>?2@¢ = # ]
KOMSC, para. 109 5 3 - = " 4 -
- + " i $% . =>A%>?( 3
# - " o- $% . =>A%>? B - 6P.0.2, para. 129 ?
b + # B - # - B
$% . >A%>? ( 0JA K "~ 3 " + 3
$% . >A%>? # # J
K # T # T C b #
#
*Q " >? : -4 N #H "
= OMSC, para. 109 5 3 # + 3 3
) 0° 333 "3 * #3332 "3 -~ " # "+
3 * 3 3 # 3 # +
) 8% . >A%>? & ? # *0 " >?3
it 3 $% . =A%>?( 6P.0.2, para. 179 ? *@ " >? "
3 # # "z - +
b # Group of Companies #

b. RESPONDENT 2 cannot belong to the group of companies because its influence is

too minor thereto

*@ " =7 $% . >A%>? 3 # - $% . >A%>? (8
#4 M+ bM/C, paras. 12-149 ) 4 #
$% . >A%>? +  # $% . >A%>? (8 652 CL, para. 30; P.O.2,
para. 129 =T+ +
"+ # # t $% . >A%>? 3
3 " - - 3 6P.0.2 para. 129 ? - 3
# - # t- # #H+ MW+
Hit + *@ " >? " $% . >SA%>? # T # % . =>A%>7? (
3 # B, /  # OMfC, para. 139 ;5 3

*o " > - $% . >A%>? + #



= #T$ # » +) -
. /  #6P.0.2, para. 129 ? #0" # 4 - HH#H
"f o+ # 6P.0.2, para. 129

) - *@ " >? $% . >A%>? # # "H 4
$% . SA%>? ( + 3 . $% . SA%>? ##

3 $% . >A%>? (6MSC, para. 139 # ™

# # ? 3 " +3

# $% . >A%>? B ; 3 - - C#

$% . >A%>? 3 " 3 # " H# % . >A%>? (6 6P.0.2,
para. 169 ) - - - $% . >A%>? #
$% . >A%>? ( B # #  # 4+

c. RESPONDENT 2 only had the economic interest of a regular shareholder
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2. RESPONDENT 2 did not benefit from the sales contract at hand
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C. The doctrine of Piercing the Corporate Veil does not bind RESPONDENT 2
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I. RESPONDENT 2 did not create any confusion for CLAIMANT
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III. To treat the companies as corporate unity would not result in an equitable award
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Issue 2: The Arbitral Tribunal does not have jurisdiction due to the insolvency law of

Oceania
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A. The arbitration agreement is void due to the insolvency proceedings in Oceania
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I. RESPONDENT 7’s insolvency procedures and its regulating law must be

recognized
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II. The insolvency proceedings deprive the Arbitral Tribunal of jurisdiction
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B. The award would not be enforceable
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II. The award would not be enforceable in Polaria either
/ # + 3 # # %& 3 #3 #
? ? & # #
- # ) ot . E +
61.9 #+ 3 # # # + ? 3 #
+62.9

1. RESPONDENT I’s assets in Polaria are subject to the insolvency proceedings
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2. An award rendered by this Arbitral Tribunal would be contrary to public policy
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b. The award would also be contrary to Polarian public policy anyway
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Issue 3: RESPONDENT 2 is not liable for the alleged fundamental breach
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A. No applicable provisions establish RESPONDENT 2’s liability towards
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I.  The CISG does not apply to the conflict between CLAIMANT and
RESPONDENT 2
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1. CLAIMANT and RESPONDENT 2 did not conclude any contract constituting the
application of the CISG
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2. The CISG does not apply to third-party claims
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II. Even if the CISG applies, any liability of RESPONDENT 2 has to be denied
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1. General principles cannot be relied on to solve the issues at hand
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3. The Principles of European Contract Law are not applicable
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B. RESPONDENT 2 is not liable because RESPONDENT 1 did not act as an agent
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I. RESPONDENT 1 had no authority to act as an agent for RESPONDENT 2
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II. RESPONDENT 2 did not ratify RESPONDENT 1’s acts
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III. One could not presume that RESPONDENT 1 acted with apparent authority
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C. Both respondents did not agree to grant CLAIMANT the status of a third-party

beneficiary
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D. RESPONDENT 2 did not assume the contract
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I. The contract was not assigned to RESPONDENT 2
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II. CLAIMANT did not show consent to an alleged assignment of the contract
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III. RESPONDENT 2 effectively excluded any liability
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Issue 4: The condition of the Tera cars did not constitute a fundamental breach
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A. CLAIMANT was not substantially deprived of what it was entitled to expect under

the contract
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I. The timeframe for the repair of the Tera cars was not that uncertain as to deprive
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1. Without a fixed date for delivery included into the contract, CLAIMANT’s actions

were incomprehensible
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2. The saleability of the new Tera cars would not have been affected
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3. RESPONDENT 2 gave a reliable statement about a possible repair and its duration
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II. CLAIMANT was not entitled to reject the following 75 cars
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